Brand!

From: mtdau@charter.net

Sent: Tuesday, February 05, 2013 7:06 PM
To: brandyisenhour@gmail.com
Subject: proposed ethics rule 257x4-02ABCR
Hi Brandy,

1 am writing to vote AGAINST this proposed ethics rule. I do wish this to pass. Please count me as voting
NO as [ am not able to be there.

Thanks
Melinda Thornbury 198



Brandy

I
From: Kimberly Duckett <kimberlyduckett@aol.com>
Sent: Tuesday, February 05, 2013 5:12 PM
To: brandyisenhour@gmail.com

| am opposed to the ethics rules in that | feel the $100 gift rule will be very hard to enforce. it will ultimately cost the
court reporters more money because we will have to have auditors to verify the money that is being spent.

| do not feel that impartiality has been or is a problem. In my eighteen years of court reporting | have never heard of or
been accused of not being impartial. This rule is very vague.

Kim Duckett







Hon. Aubtey Ford, Jr.
January 31, 2013
Page 2

indirect giving by certified court reporters of Adams & Baker who take depositions for
the law firm which received the lunch?

Finally, the proposed Ethics Rule does not state the penalties for any violation.

Very truly yours,

Laah O. Taylor
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SB472

139431-1

By Senator Keahey
RFD: Judiciary

First Read: 05-APR-12
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139431-1:n:04/03/2012:DA/th LRS2012-1981

SYNOPSIS:

Existing law provides for the licensure of
court reporters.

This bill would provide for professional
standards of practice, firm registration, renewal,
and reinstatement of the license of a court
reporting firm.

This bill would provide grounds for denial,
suspension, or revocation of a certificate or
license of a court reporter; to provide for rates;

and to provide fines.

A BILL
TO BE ENTITLED

AN ACT

Relating to court reporters, to provide for

professional standards of practices; to provide for firm

registration; to provide for renewal and reinstatement of

licenses of court reporting firms; to provide grounds for

denial, suspension, or revocation of a certificate or license
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of a court reporter; to provide for registration; and to
provide for fines.
BE IT ENACTED BY THE LEGISLATURE OF ALABAMA;

Section 1. This act shall be known as the Ethics for
Court Reporters Act.

Section 2. As used in this act, the following terms
shall have the following meanings:

(1) ABCR. The Alabama Bcard of Court Reporters.

(2) ACRA. The Alabama Court Reporters Association.

(3) ADHERING TO THE SPIRIT OF THE RULE. Adherence to
the spirit as well as the letter of the rule regarding
incentives by avoiding the appearance of impropriety.
Repeatedly giving gifts valued at significantly under the one
hundred dollar ($100) aggregate limit to the same recipient in
order to award the one hundred dollar ($100) aggregate limit
would violate the spirit of the provision and be
impermissible. Elaborate or complicated schemes to obfuscate
the value of incentives offered or to direct gifts to a single
recipient through different staff members from the same Ifirm
in order to avoid exceeding the limits specified in this act.

(4) CERTIFICATE. A certified court reporter's
certificate issued under this act.

(5) CERTIFIED COURT REPORTER or COURT REPORTER. A
person who is technically gqualified, registered, and certified
by the ABCR under this act to practice court reporting.

(6) COURT REPORTING FIRM. An entity which, for

compensation, provides or arranges for the services of a court
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reporter, shorthand reporter, or transcriptionist or provides
referral services for court reporters in this state. A court
reporting firm may include any corporation, firm, partnership,
sole proprietorship, or other business entity providing or
arranging for court reporting services, shorthand reporting
services, or transcription services.

(7) CREDITS. Anything that may be exchanged by the
recipient for something of value or an accumulative-value
gift, value-oriented gift, gift, incentive, reward, or any
thing of value to attorneys, clients, or their representatives

or agents.

{8) DESIGNATED REPRESENTATIVE OF A COURT REPORTING
FIRM. The person designated to act as the representative of a
court reporting firm.

() FIRM REGISTRATION. Any person or entity that
employs certified court reports, shorthand reporters,
transcriptionists, or engages independent contractors to
provide court or shorthand reporting services, including
transcription. A fifm shall be required to register any
affiliate office under a separate registration number and pay
a registration renewal fee.

(10) GIFT. As broadly defined in the rules governing
the United States Congress, includes any accumulative-value
gift, value-oriented gift, gift, incentive, reward, item,
gratuity, favor, entertainment, hospitality, or other item
having monetary valué. This includes points or credits that

may be exchanged by the recipient for something of wvalue.
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(11) GRATUITY. Any accumulative-value gift,
value-oriented gift, gift, incentive, reward, or any thing of
value to attorneys, clients, or their representatives or
agents. This includes points or credits that may be exchanged
by the recipient for something of value.

(12) INCENTIVES. Any gift, reward, or any thing of
value to attorneys, clients, or their representatives or
agents. This includes points or credits that may be exchanged
by the recipient for something of value.

(13) LICENSE. A license issued under this act to
conduct business as a court reporting firm.

(14) LICENSEE. A person to whom a license has been
issued as Certified Court Reporter or a designated
representative of a court reporting firm.

(15) NCRA. The National Court Reporters Association.

{16} ONE HUNDRED DOLLAR (5100) AGGREGATE LIMIT. Such
incentives that do not exceed one hundred dellars ($100) in
aggregate value, per recipient, per year and are nominal in
value and are permissible.

(17) PERSON. Without limitation, individuals,
partnerships, corporations, political subdivisions, and all
other legal entities. The term person shall not in any way
pertain to state, county, municipal, or city institutions but
shall be deemed to include any individual, firm, partnership,
corporation, or other entity not licensed to practice court

reporting in the State of Alabama.
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(18) POINTS. Anything that may be exchanged by the
recipient for something of value or an accumulative-value
gift, value-oriented gift, gift, incentive, reward, or any
thing of value to attorneys, clients, or their representatives
or agents.

(19} PRACTICE OF COURT REPORTING. Reporting, in this
state, by use of voice writing or any system of manual,
mechanical, or digital shorthand and court reporting
transcription.

(20) REWARDS. Any accumulative-value gift,
value-oriented gift, gift, incentive, reward, or any thing of
value to attorneys, clients, or their representatives or
agents. This includes points or credits that may be exchanged:
by the recipient for something of value.

Section 3. (a) A court reporter shall refrain from
giving, directly or indirectly, any gift or any thing of value
to attorneys or their staff, clients or thelr staff, or any
other persons or entities associated with any litigation.
Nothing offered in exchange for future work shall be
permissible, regardless of its value. Pro bonc services as
defined by the NCRA Guidelines for Professional Practice or by
applicable state and local laws, rules, and regulations shall
be permissikble in any amount.

(b) Incentives shall not be given by individual
court reporters, court reporting firms, or any entity or
individual engaged in providing services to attorneys or their

staff, either directly or indirectly, in the state, other than
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the receipt of compensation for reporting services. The
perscns or entities shall include, but not be limited to,
attorneys, employees of attorneys, clients, witnesses,
insurers, underwriters, or any agents or representatives
thereof. A court reporting firm shall not undertake any action
that constitutes unprofessional behavior under any statute,
rule, or regulation now or hereafter in effect which pertains
to court reporting firms. In conducting their practices, court
reporting firms shall observe and be bound by such statutes,
rules, and regulations to the same extent as a person holding

a license pursuant to this act.

Section 4. Transcripts of proceedings shall follow
Rule 29 of the Alabama Rules of Judicial Administration.

Section 5. (a) A shorthand reporting firm may not
assume or use the title or designation court recording firm,
court reporting firm, shorthand reporting firm, or any
abbreviation, title, designation, words, letters, sign, card,
or device tending tc indicate that the firm offers services of
a court reporting firm, unless the firm is registered with
ABCR.

(b) ABCR may enforce this section against a firm,
its affiliate office, or both;'if the firm or affiliate office
is not registered with the board, by seeking an injunction or
by filing a complaint in the circuit court of the county in
which the firm or affiliate office is located. An action for
an injunction shall be in addition to any other action,

proceeding, or remedy authorized by law. The county or
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district attorney or counsel designated and empowered by the
board shall represent the board.

{c) Fach court reporting firm shall appoint one
person affiliated with the court reporting firm to act as the
designated representative for the firm. The person appointed
shall:

(1) Hold a Certified Court Reporter (CCR)
certificate.

(2) Pass an examination administered by ACRA, which
is the equivalent of the written knowledge test taken for

licensure of a CCR.
{d}) ACRA shall administer an examination to
determine whether a designated representative of a court

reporting firm understands:

(1) The ethics and professionalism reguired for the

practice of court repocrting.

(2) The obligations owed by a court reporter to the
parties in any reported proceedings and the cbhligations
created by the provisions of this act and any regulation

adopted thereto.

Section 6. (a) A license as a court reporting firm
shall expire on September 30 of each year and may be renewed
if, before that date, the licensee submits to the ABCR an
application for renewal on a form prescribed by ABCR.

(b} The board shall adopt regulations regquiring a
designated representative of a court reporting firm who does

not hold a CCR certificate to participate in continuing
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education or training as a condition to the renewal or
reinstatement of a license. If a designated representative of
a court reporting firm fails to comply with the regquirements,
ABCR may suspend or revoke the license of the licensee.

(c} A license that expires pursuant to this section
may be reinstated if the applicant does all of the following:

(1} Complies with subsection (a).

(2) Submits to ABCR the required fee for
reinstatement.

Section 7. (a) ABCR may refuse to issue Or renew or
may suspend or revoke any certificate or license if a court
reporter, in performing or attempting to perform any act, has
failed to do or has done any of the following:

(1) Willfully failed to take full and accurate
stenographic notes of a proceeding.

(2) Willfully altered any stencgraphic notes taken
at a proceeding.

(3) Willfully failed to accurately transcribe
verbatim any stenographic notes taken at any proceeding.

(4) Willfully altered a transcript of stenographic
notes taken at any proceedings.

(5) Willfully violated gifting rule as defined to
include any accumulative-value gift, value-oriented gift,
gift, incentive, reward, item, gratuity, favor, entertainment,
hospitality, or other item having monetary value, including
points or credits that may be exchanged by the recipient for

something of wvalue.
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(6) Demonstrated unworthiness or incompetency to act
as a court reporter in such a manner as to safeguard the
interests of the public.

(7) Professionally associated with or loaned his or
her name to another for the illegal practice by another of
court reporting, or professionally associated with any natural
person, firm, copartnership, or corporation holding itself out
in any manner contrary to this act.

(8) Except as otherwise provided in subdivision
(11), willfully violated any of the provisions of this act or
the regulations adopted by ABCR to enforce this act.

(9) Violated any regulation adopted by ABCR relating
to any of the fcllowing:

a. Unprofessional conduct.

b. Agreements for the provision as a court reporter
or ongoing services which relate to the practice of court
reporting.

c. The avoidance of a conflict cf interest.

d. The performance of the practice of court
reporting in a uniform, fair, and impartial manner and
avoiding the appeafance of impropriety.

(10) Failed within a reasocnable time to provide
information requested by ABCR as the result of a formal or
informal complaint to ABCR, which would indicate a viclation

c¢f this act.
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{11) Failed without excuse to transcribe
stenographic notes of a proceeding and file or deliver to an
ordering party a transcript of the stenographic notes:

a. Within the time required by law or agreed to by
verbal or written contract.

b. Within & reasonable time required for filing the

transcript,

c. Within & reasonable time required for delivery of
the transcript.

Section 8. A firm registration shall be required for
all firms operating in the state regardless of where they may
be domiciled and regardless of firm size. A firm registration
shall not be required for an independent contractor and
employee, or both, working for a registered firm or firms.

Section 9. Vioclations to the Court Reporting Ethics
Act shall belclassified as a business offense. The fines shall
be tiered according to the number and severity of the
violation. The first offense shall be five thousand dollars
($5,000), second offense shall be ten thousand dollars
(510,000), and the third offense shall be twenty-five thousand
dollars ($25,000). After three offenses, violators shall have
their individual license and firm registration to practice
court reporting in the state suspended for a period of two

years. These fines shall be imposed by ABCR and the Ethics

Commission.
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Section 10. This act shall become effective
immediately following its passage and appreval by the

Governor, or its otherwise becoming law.
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History for SB472 (Regular Session 2012)

Date Body Amend/Subst Matter ' Committee Nay Yea Abs Vote

04/05/2012 S Read for the first time and JUDY
referred to the Senate
committee on Judiciary

http://alisondb.legislature.state.al.us/acas/ACTIONHistoryResults.asp?OID=77295&LABE... 2/5/2013
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855 So.2d 1098 (Ala. 2002)

Ex parte STATE HEALTH PLANNING AND
DEVELOPMENT AGENCY. {(In re State Health
Planning and Development Agency

Y.

LithoMedTech of Alabama, LLC). Ex parte Prime
Lithotripter Operations, Inc., and Prime Medical
Services, Inc. (In re Prime Lithotripter Operations,
Inc., and Prime Medical Serviees, Inc.

V.
LithoMedTech of Alabama, LLC,
and

Prime Lithotripter Operations, Inc., and Prime
Medical Services, Inc.,

V.
UroVenture, LLC, et al.)
1011707, 1011708.
Supreme Court of Alabama.
November 22, 2002,

Rehearing Denied March 14, 2003.
Page 1099

Mark D. Wilkerson and Keith S. Miller of Brantley,
Wilkerson & Bryan, P.C., Montgomery, for petitioner
State Health Planning and Development Agency.

John T. Mooresinith, John C. Morrow, Cary Tynes
Wahlheim, and Jennifer L.
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Griffin of Burr & Forman, L.L.P., Birmingham, for
petitioners  Prime Lithotripter Operations, Inc., d/b/a
Tennessee Valley Lithotripsy, and d/b/a  Alabama
Lithotripsy Services; and Prime Medical Services, Inc.

Lenora W.Pate, Kaye K. Houser, and Charles R.
Driggars of Sirote & Permutt, P.C., Birmingham, for
respondents UroVenture, LLC, et al.

Thomas T. Gallion III, Constance C. Walker, and
Jamie A. Johnston of Haskell, Slaughter, Young &
Gallion, L.L.C., Montgomery, for respondents

LithoMedTech of Alabama, LLC.
HQUSTON, Justice.

The central issue in these appeals is whether vendors
that provide mobile lithotripsy [1] equipment to hospitals
are providing a "health service” requiring a "certificate of
need" ("CON"} under Ala.Code 1975, § 22-21-263(aX4}.
The Court of Civil Appeals answered this question in the
negative, holding that "the health-care facilities and
HMOs {health maintenance organizations] that provide
health services must seek CON review in connection with
providing such a service[; however, the} sellers or
vendors of equipment that health-care facilities and
HMOs use in order to provide such services need not
obtain a CON." Prime Lithotripter Operations, Inc. v.
LithoMedTech of Alabama, LLC, 855 So.2d 1085,
1095-96 (Ala.Civ.App.2001). We granted the petitions
for writs of certiorari filed by the State Health Planning
and Development Agency ("SHPDA") and by Frime
Lithotripter Operations, Inc., d/b/a Tennessee Valley
Lithotripsy and Alabama Lithatripsy Services, and its
parent corporation, Prime Medical Services, Inc.
(hereinafter collectively referred to as "Prime Medical").
We affirm the judgment of the Court of Civil Appeals.

For a detailed discussion of the facts and procedural
posture of these cases, see Prime Lithotripter Operations,
Inc., 855 So.2d at 1087-91. As an initia} mater, we note
that we agree with the Court of Civil Appeals that this
case presents a matter of first impression. 855 S0.2d at
1093,

Prime Medical and SHPDA contend that the sale or
lease of mobile lithotripsy equipment is a "new
institutional health service" under Ala.Code 1975, §
22-21-263(a)(4), and that vendors of the equipment
would therefore need to acguire a CON. Section
22-21-263(a)(4) provides, in pertinent part:

“(a) All new institutional health services which are
subject to this article and which are proposed to be
offered or developed within the state shall be subject to
review under this article. No institutional health services
which are subject to this article shall be permitted which
are inconsistent with the State Health Plan. For the
purposes of this article, new institutional kealth services
shall include any of the following:

"

"(4) Health services proposed to be offered in or through
a health care facility or health maintenance organization,
and which were not offered on a regular basis in or
through such health care facility or health maintenance
organization within the 12 month period prior to the time
such services would be offered..."



(Emphasis added.)

The definition im 22-21-263{a}4) of ‘"new
institutional health services” builds on the
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following definition of "institutional health services"
provided in Ala.Code 1975, §22-21-260(9): "health
services provided in or through health care facilities or
health maintenance organizations, including the entities
in or through wihich such services are provided.”
(Emphasis added.) "Health services" are defined in
Ala.Code 1975, § 22-21-260(8) as follows:

"Clinically related (ie, diagnostic, curative, or
rehabilitative) services, including alcohol, drug abuse,
and mental health services customarily firnished on
either an in-patient or out-patient basis by health care
Jacilities, but not including the lawful practice of any
profession or vocation conducted independently of a
health care facility and in accordance with applicable
licensing laws of this state.”

(Emphasis added.)

The Court of Civil Appeals reached its conclusion
by interpreting that statutory language as follows:

"Section 22-21-263 defines ’'mew institutional health
services' in terms that contemplate either the provision of
a new service or the acquisition of some physical facility
or equipment that will enable a heatth-care facility oran
HMO to provide a service. In other words, facilities or
organizations that provide those health services are the
focus of the certification requirements. Nothing in §
22-21-263 or any other provision of this article requires
an entity that merely secks to sell or lease equipment to a
health-care facility {for that facility to then wuse in
providing a service) to obtain a CON,

"The definition of ‘mstitutional health service' in §
22-21-260(9) uses the clause 'mcluding the entities
through which such services are offered.’ However, that
clause refers to fhe ‘health-care facilities or Health
Maintenance Organizations,! which obviously are
"entities! The term ‘health services' does mot include
‘entities.” Although the definition is unartfully writien,
what the Legislature was attempting to communicate was
the idea that an 'institutional health service' is a service
provided in or through a health-care facility or an HMO,
and that the health-care facility or HMO includes, for this
purpose, those 'entities' who contract with or are affiliated
with the health-care facility or HMO to be the direct
provider of the service to the patient. In other words, a
health service will be considered as provided in or
through a given health-care facility or an HMO (therefore
potentially subjecting that health-care facility or HMO to
the CON requirement) even if the direct deliverer of the
services to the patient is a physician's professional
corporation (‘'P.C."), if that P.C. is the 'entity in or through

which' the health-care facility provides a service to its
patients. Because UroVenture and LithoMedTech are not
providing a service, but only a piece of equipment, then
they are not an 'entity’ referred to in the clause ‘'including
entities in or through which such services are provided.'

"We conclude that the health-care facilities and HMOs
that provide health services must seek CON review in
connection with providing such a service. The sellers or
vendors of equipment that health-care facilities and
HMOs use in order to provide suchservices need not
obtain a CON."

Prime Lithotripier QOperations, Inc, 855 So2d at
1095-96.

We find the Court of Civil Appeals' reasoning
interpreting § 22-21-263 to be sound. However, Prime
Medical and SHPDA argue that the question of how to
interpret the statutes at issue should be
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viewed with the presumption that SHPDA's interpretation
is correct.

"t s gettled that courts should givé great weight
to any reasonable construction of a regulatory statute
adopted by the agency charged with the enforcement of
that statute.’ "' " QCC, Inc. v. Hall, 757 So.2d 1115, 1119
(Ala,2000) (quoting NationsBank of North Carolina, N.A.
v, Variable Annuity Life Ins. Co., 513 U.S, 251, 256-57,
115 S.Ct. 810, 130 L.Ed.2d 740 (1995}, quoting in tum
other cases); see also Hulcher v. Taunton, 388 So0.2d
1203, 1206 (Ala.1980) ("Interpretations of an act by the
administrative agency charged with its enforcement,
though not conclusive, are to be given great weight by the
reviewing court."}.

SHPDA, the agency charged with enforcing
Alabama's CON laws, has interpreted the phrase "entities
in or through which such services arc provided” from §
22-21-260(9) to include "vendors of equipinent which are
providing services which are necessary to and a vital part
of the provision of the health care service in question
either to the health care facility, the health maintenance
organization or the physicians who are directly providing
the care to the patients." SHPDA's brief at 27. Prime
Medical and SHPDA contend that this interpretation is
“evidenced by the express terms of Ala. Admin. Code r.
410-1-4-01(1)(d), which specifically includes ‘'health
services to be provided by vendors or lessors of
equipment’ in the definition of ’new institutional health
services' which are subject to review." Id. at 27-28. Prime
Medical and SHPDA argue that because this
interpretation is reasonable it is entitled to great
deference, especially given the fact that SHPDA has
applied this construction of the statutory language to
require a CON for the purchase of mobile lithotripsy
equipment for over 10 years. [2] See Farmer v. Hypo
Holdings, Inc., 675 50.2d 387, 390 (Ala.1996) ("We have



previously stated that because the legislature is presumed
to be aware of how anadministrative agency has
interpreted a statute, the subsequent reenactment of the
statute without material change is an indication that the
legislature approves the agency's interpretation.”). We
disagree.

The traditional deference given an administrative
agency's interpretation of a statute appropriately exists {1}
when the agency is actually charged with the
enforcement of the statute and (2) when the interpretation
does not exceed the agency's statutory authority (i.e.,
jurisdiction). See Fx parte Jones Mfg. Co., 589 So.2d
208, 210 {Ala.1991) .("An administrative regulation must
be consistent with the statutes under which its
promulgation is authorized.... An administrative agency
cannot usurp legislative powers or contravene a statute....
A regulation cannot subvert or enlarge wpon statutory
policy.™). The latter condition follows from the
understanding
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that administrative agencies are creatures of the
Legislature, which serves as the source of their authority
and sets their relevant boundaries. Because an
administrative agency may not expand its own

jurisdiction by its interpretation of a statuie (or by any-

other means}, courts deciding whether to give deference
to an agency's interpretation  of a statute nmst firse
determine whether the agency's interpretation is operative
within the agency's particular sphere of stamtory
authority.

Here, the Court of Civil Appeals, in interpreting the
relevant statutes, properly did not give deference to
SHPDA's interpretation. See Prime  Lithotripter
Operations, Inc., 855 So.2d at 1096. We agree with the
Court of Civil Appeals’ holding that, although §
22-21-263(a)(4) provides for CON review of certain
"institutional health services," the sale or lease of mobile
lithotripsy equipment does not constitute such a
"service," but rather constitutes the mere providing of
equipment for ofhers (who are subject to CON review) to
provide the actuwal service. Therefore, because the sale or
lease of mobile lithotripsy equipment falls outside the
SHPDA's particular sphere of statutory authority, any
SHPDA interpretation that would bring the acts of selling
or leasing mobile lithotripsy equipment into that sphere is
invalid and is not entitled to deference. [3]

Based on the above, we adopt the reasoning of the
Court of Civil Appeals and affirm its judgment.

1011707--AFFIRMED.
1011708--AFFIRMED,

SEE, BROWN, JOHNSTONE, HARWOOD,
WOODALL, and STUART, JJ., concur.

MOQRE, C.1., concurs in the result.

LYONS, J., recuses himself.

Notes:

[1] Lithotripsy is a noninvasive surgical procedure that
eliminates kidney stones by bombarding them with shock
waves,

[2] Respondents LithoMedTech and UroVenture suggest
that past CON review of mobile lithotripsy equipment
was pursuant to Ala.Code 1975, § 22-21-263(a)(2}), which
includes in the definition of "new institutional health
services™ the following:

"Any expenditure by or on behalf of a health care facility
or health maintenance organization which ... is a capital
expenditure in excess of one million five hundred
thousand dollars ($1,500,000) for major medical
equipment except for magnetic resomance imaging
equipment only, which shall be reviewable regardless of
the expenditure...."

LithoMedTech and UroVenture note that, in the past, the
limit in the statute on a capital expenditure was $500,000,
an amount far less than it is today, and that the cost of
obtaining mobile lithotripsy equipment was far more than
it is today. Thus, in the past, the statute was tnggered,
ruaking the sale of mobile lithotripsy equipment that cost
more than $500,000 subject to CON review.

[3] In its brief to this Court, Prime Medical also raises the
issue whether the State Health Coordinating Council was
anecessary party to its action under Ala.Code 1975, §
41-22-10. However, this argument was not listed as a
grounds for certiorari review, and it is therefore beyond
the scope of our review.,
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874 So.2d 1075 (Ala.Civ.App. 2003)
The KIDS' KLUB, INC.
v,
STATE DEPARTMENT OF HUMAN RESOURCES.
2010453,
Court of Civil Appeals of Alabama.
. June 20, 2003,
Rehearing Denied Sept. 12, 2003.
Page 1076
[Copyrighted Material Omitted]
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[Copyrighted Material Omitted]
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[Copyrighted Material Omnitted]
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H. Carey Walker III of Adams & Walker, P.C.,
Huntsville, for appellant.

William H. Pryor, Jr., atty. gen., and J. Coleman
Campbell, deputy atty. gen., and
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Sharon E. Ficquette, asst. atty. gen., Departinent of
Human Resources.

PER CURIAM,

The Kids' Klub, Inc. (hereinafter "KK"), operates a
child-care facility in Decatur. Before April 1998, KK had
a daytime-care license and a nighttime-care license.
Following a March 26, 1998, incident in which a child
was left unattended in the KK facility after it had closed
for the evening, the State Department of Human
Resources ("DHR") suspended KK's nighttime-care
license. DHR also notified KK that it was secking to
permanently revoke KK's nighttime-care license. DHR
prevailed in KK's administrative appeals and in its appeal
to the circuit court. KK then appealed to this court.

The record indicates that KK usually operated its
nighttime-care facility until 12:30 a.m. Sheila Hines

enrolled her danghter, Martena Lashe Haley ("the child"),
in the KK nighttime-care program in September 1997.
The child was in the care of KK on the evening of March
26, 1998; at that time, the child was 23 months old.

The record indicates that after approximately 8:30
p.m. on the evening of March 26, 1998, [1] Tiffany
Billings and Barbara Bolden were the only KK
employees remaining in the facility. Billings testified that
she had approximately 18 children in her care at that
timne; it is not clear how many children Bolden, who was
working in the infant ortoddler room on the night of
March 26, 1998, had in her care. Bolden testified that
when all of the infanis in her care, except for the child,
had been picked up from the KK facility by their parenis,
she decided to go home for the night. Bolden testified
that before she left the KK facility, she informed Billings,
who was working in another room, that the child was
asleep in a crib in the nursery. Bolden's time card
indicates that she clocked owt for the night at
approximately 10:04 p.m. on March 26, 1998.

Rillings testified that she did not recall Bolden's
informing her that the child was still in the nursery. When
Bolden left the KK facility, Billings had four children in
her classroom in the KK facility. Billings testified that
approximately an hour after Bolden lefi, the parenis of
those four children picked up their children. Billings
stated that she looked around the facility, saw no
children, locked the facility, and left for the night.
Billings's time card indicates that she clocked out at
approximately 11:36 p.m. on the night of March 26,
199K. It is undisputed that when Billings left the KK
facility, the child was still alone in the nursery.

Hines testified that she left her place of employment
at approximately i1:25 p.m. on the evening of March 26,
1998, and that she drove to the KK facility to pick up the
child, Hines estimated that it took her approximately 15
minutes to drive from her place of employment to the KK
facility, When Hines arrived at the KK facility, she found
the facility dark and locked. Hines testified that she
knocked on the door to the facility and that nobody
answered. Hines then left to go to a friend's house to
telephone the KK facility; she also verified that no friend
or family member had picked the child up from the KK
facility. Hines stated that when she realized that no friend
or family member had refrieved the child and when her
telephone
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call to the KK facility went unanswered, she retumned
again to the facility to knock on the door. When again no
one answered Hines's knock, she telephoned the police.
Hines stated that the police advised her to feturn home
and wait there for them to arrive.



Marlene Perry, the director or manager of KK,
testified that the police telephoned her at approximately
11:50 p.m. on the night of March 26, 1998, to inquire
whether a child had been left at the KK facility. Perry
testified that she arrived at the KK facility at
approximately 12:20 a.m. and that she found the child
asleep in a crib in the KK nursery. Perry immediately
called Bolden and Billings and told them to retum to the
KK facility.

Mike Landrum, the police officer who investigated
the March 26, 1998, incident, testified that he armrived at
the KK facility at 12:54 am. Landrum testified that when
he arrived, he saw Perry at the facility. Landrum also
stated that when he investigated to ensure that the child
was safe, he saw two other workers, presumably Bolden
and Billings, inside the KK facility. Landrum testified
that Hines arrived at the KK facility approximately 15 to
30 minutes after he arrived. {2]

KK and a DHR social worker each reported the
March 26, 1998, incident to DHR; Beverly McDaniel
investigated the incident on behalf of DHR. McDaniel is
a child-development consultant whose responsibility it is
to oversee the licensing of child-care centers; to consult
with licensees regarding their compliance with DHR
regulations, found at Rule 660-5-25-05, Ala. Admin.
Code, entitled the "Day Care Licensure-Minimum
Standards for Day Care Centers and Nighttime Centers"
(hereinafter referred to as "the Minunum Standards"), [3]
for the operation of child-care facilities; [4] and to
investigate complaints regarding noncompliance with the
Minimum Standards. McDaniel testified that because she
could not travel to the KK facility until March 30, 1998,
she spoke by telephone to Perry conceming certain
changes KK could implement in the interim to ensure the
safety of the children in its care and to prevent a
recurrence of the March 26, 1998, incident.

During the cowse of her investigation of the March
26, 1998, incident, McDaniel discovered, among other
things, that Bolden was only 18 years old; the Minimum
Standards require that all child-care workers with the
responsibility of caring for children must be 19 years old
and have a high-school diploma or a GED certificate. See
Rule 660-5-25-.05(5)(a)3., Ala. Admin. Code (goveming
staff qualifications). Perry, who had hired Bolden to work
at KK, explained that she had taken note only of the year,
and not of the month, in which Bolden was bom, and,
therefore, that she had mistakenly assumed that Bolden
was 19 years old.

Following McDaniel's investigation, DHR notified
KK by certified letier dated April 2, 1998 ("the charge
letter" or "the April 2, 1998, charge letter"), that it was
immediately suspending and moving to revoke KK's
nighttime-care license. The
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charge letter set forth 14 grounds upon which DHR had
relied inreaching its decision to move to revoke KK's
nighttime-care license.

KK requested a hearing following its receipt of the
charge letter. DHR appointed a hearing officer, and the
hearing officer received documentary evidence and
testimony over a two-day hearing conducted on July 2,
1998, and July 22, 1998, On July 30, 1998, the hearing
officer specifically found that DHR had proven 6 of the
14 grounds for revocation, and the hearing officer entered
an order revoking KK's nighttime-care license.

On August 13, 1998, KK requested a fair hearing
pursuant to § 38-7-9, Ala.Code 1975, The fair-hearing
officer ("the FHO") conducted a record review of the
prior proceedings, and, on October 5, 1999, the FHO-
affirmed the hearing officer's decision to revoke KK's
nighttime-care license. KK appealed to the Morgan
Circuit Court, which affirmed the administrative orders
revoking KK's nighttime-care license. KK then appealed
to this court.

On appeal, KK argues a number of issues that can be
distilled into the following seven contentions: (1) that
DHR had stated no legal grounds to order a summary, or
emergency, suspension of KK's nighttime-care license as
of April 2, 1998; (2) that the charge letter did not comply
with the notice requirements of § 41-22-12(b), Ala.Code
1975; (3) that the hearing officer failed to confine the
evidence presented during the administrative hearing to
the allegations listed in the charge letter; (4) that the
hearing officer ‘admitted hearsay evidence without
making findings purportedly required by § 41-22-13(1),
Ala.Code 1975; (5) that DHR regulations authorizing the

revocation of KK's license are beyond the scope of

DHR's enabling legislation, are ultra vires, and are,
therefore, void: (6) that the decision to revoke KK's
license was not supported by substantial evidence or legal
authority; and (7) that the circuit court emed by
prohibiting KK from engaging in discovery directed to an
alleged ex parte contact between the FHO and a
supervisor at DHR.

Standard of Review

This court reviews the circuit court's judgment
applying no presumption of correctness, "since that court
was in no better position to review the order of the
[hearing officer] than we are.” State Health Planning &
Res. Dev. Admin. v. Rivendell of Alabama, Inc., 469
So0.2d 613, 614 (Ala.Civ.App.1985). However, this court
and the circuit court must apply a presumption of
correctness to the agency's decision, “especially where
the subject matter is peculiar to the field of competence
that has been entrusted to the agency by the Alabama
Legislature,” State Dep't of Human Res. v, Gibert, 681
So.2d 560, 562 (Ala.Civ.App.1995). Thus, asstated in
the Child Care Act of 1971, § 38-7-1 et seq., Ala.Code
1975, this court and the circuit court must determine



whether the agency's decision "was illegal, capricious, or
unsupported by the evidence." § 38-7-9, Ala.Code 1975.
See alsoKid's Stufi Learning Ctr., Inc. v. State Dep't of
Human Res., 660 50.2d 613 (Ala.Civ.App.1995). The
reviewing courts may not substitute their judgment for
that of the agency. Colonial Mgmt. Group, L.P. v, State
Health Planning & Dev. Agency, 853 So0.2d 972
{Ala.Civ.App.2002); State Health Planning & Dev.
Agency v. Baptist Healih Sys., Inc, 766 50.2d 176
{Ala.Civ.App.1999); Siate Dep't of Human Res. v. Giberi,
supra. " 'This helds true even in cases where the
testimony is generalized, the evidence is meager, and
reasonable minds might differ as to the correct result. "
Colonial Mgmt. Group, L.P. v. State Health Planning &
Dev. Agency, 853 So.2d at 975 (quoting Health Care
Auth. of
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Huntsville v. State Health Planning Agency, 549 So.2d
973, 975 (Ala.Civ.App.1989)). Also, an agency's
interpretation of its own rules and regulations controls if
that interpretation is reasonable, even if another, perhaps
more reasonable, interpretation is advanced. State Dep't
of Human Res. v. Gibert, supra; State Health Planning &
Dev. Agency v. Baptist Health Sys., Inc., supra.

Further, because this case falls within the purview of
the Alabama Administrative Procedure Act, § 41-22-1 et
seq., Ala.Code 1975 ("the AAPA"), we must also keep in
mind the standard of review provided by the AAFA.

Pursuant to § 41-22-20(k), Ala.Code 1975, we note
that:

"(k) Except where judicial review is by trial de novo, the
agency order shall be taken as prima facie just and
reasonable and the court shall not substitute its judginent
for that of the agency as to the weight of the evidence on
questions of fact, except where otherwise authorized by
statute.... The court may reverse or modify the decision or
grant other appropriate refief ... if substantial rights of the
petitioner have been prejudiced because the agency
action is any one or more of the following:

1) In violation of constitutional or statutory
provisions;

"(2) In excess of the statutory authority of the
agency, :

"(3) In violation of any pertinent agency rule;
"(4) Made upon unlawfiil procedure;
"(5) Affected by other emor of law;

"(6) Clearly erronecus in view of the reliable,
probative, and substantial evidence on the whole record;
or

"(7) Unreasonable, arbitrary, or capricious, or
characterized by an abuse of discretion or a clearly
unwarranted exercise of discretion."

1 Grounds for the Summary Suspension of KK's
Nightfime-Care License

Before the hearing officer, KK attempted to
demonstrate that after McDaniel's March 30, 1998,
inspection of its facility, it implemented the changes and
safety measures McDaniel recommended. Therefore, it
mamtained in the circuit court that it had remedied any
"dangerous” situation and, therefore, it argued, there was
no basis for DHR's emergency suspension of ifs
nighttime-care license. KK does not make that argument
before this court; therefore, we do not address it.

On appeal, KK asserts that DHR was without
authority to summarily suspend its nighttime-care license
because, it contends, DHR cited improper legal authority
for that suspension. (5] At the beginning of the April 2,
1998, charge letter, DHR notified KK that it was
immediately suspending KK's license pursuant to §
41-22-19(d), Ala.Code 1975, and that it was also seeking
to revoke KK's license. In the nextparagraph in the
charge letter, DHR cites as the statutory authority for the
suspension and revocation of KK's nighttime-care license
§ 38-7-8, § 38-7-9, and § 41-22-19, Ala.Code 1975.

KK argues on appeal that DHR was not authorized
under § 41-22-19(d), Ala.Code 1975, to order a summary
suspension of its license effective April 2, 1998, without
affording KK a hearing, because, KK claims, there was
no situation that presented a "danger to the public health,
safety, or
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welfare." Section 41-22-19(d) provides, in pertinent part:

"(d) If the agency finds that danger to the public health,

safety, or welfare requires emergency suspension of a
license and states in writing its reasons for that finding, it
may proceed without hearing or upon any abbreviated
hearing that it finds practicable to suspend the license.
The suspension shall become effective immediately,
unless otherwise stated therein. The suspension may be
effective for a period of notlonger than 120 days and
shall not be remewable... When such summary
suspension is ordered, a formal suspension or revecation
proceeding under subsection {c) of this section shall alse
be promptly instituted and acted upon.”

(Emphasis added.)

KK contends that § 38-7-11, Ala.Code 1975, rather
than § 41-22-19(d), is applicable because it deals
specifically with hazards to the safety or well-being of
children in a child-care facility. Section 38-7-11
specifically authorizes DHR to inspect any child-care
facility that is operating under a license. In pertinent part,



that statute provides:

"If any such inspection of a licensed or approved
child-care facility discloses any condition, deficiency,
dereliction or abuse which is, or could be, hazardous to
the health, the safety or the physical, moral or mental
well-being of the children in the care of the child-care
facility being inspected, the same shall at once be brought
to the attention of [DHR], and [DHR] shall have the
power to revoke without notice the license or approvai or
six-month permit of such child-care facility. In this event,
the child-care facility shall not operate during the
pendency of any proceeding for fair hearing or judicial
review, except under court order."

§ 38-7-11, Ala.Code 1975 (emphasis added).

We need not decide this issue because a decision
favorable 1o KK would provide it no practical relief. As
the FHO's decision states, the summary suspension of
KK's license expired as a matter of law shortly after the
hearing officer rendered its decision revoking KK's
nighttime-care license. Therefore, any consideration of
whether the summary suspension was proper is moot.
SeeElf v. Departmient of Pub. Health, 656 Conn.App. 410,
419 n. 7, 784 A.2d 979, 986 n. 7 (2001) (finding a similar
argument moot because the license of a day-care-home
operator had already been revoked and, therefore, "a
finding that the summary suspension was improper would
afford her no practical relief").

Il Charge Letier: Compliance with the Notice
Requirements of § 41-22-12(b), Ala.Code 1975

On appeal, KK maintains that DHR's April 2, 1998,
charge letter did not cite to applicable legal authority for
each of the individual charges listed in that charge letter,
as required by § 41-22-12, AlaCode 1975. Section
41-22-12(a), Ala.Code 1975, requires that in a contested
case the agency must notify all parties of the hearing.
That natice must include:

"(1) A statement of the time, place, and nature of the
hearing;

"(2} A statement of the legal authority and jurisdiction
under which the hearing is held;

"(3} A reference to the particular sections of the statutes
and rules involved; and

"(4} A short and plain statement of the matters asserted.
If the agency or other party is unable to state the matters
in detail at the time the notice is
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served, the initial notice may be limited to a statement of
the issues invelved. Thereafter, upon application, a more
definite and detailed statement shall be furnished."

§ 41-22-12(b), Ala.Code 1975.

Section 38-7-8, Ala.Code 1975, provides nine
grounds for the revocation ofthe license of a child-care
facility, That section provides:

"[DHR] may revoke ... the license ... of any child-care
facility ... should the [licensee] ...:

"(1) Consistently fail to maintain standards
prescribed and published by [DHR];

"(2) Violate the provisions of the license issued;

"(3) Furnish or make any misleading or any false
statements or report to {DHR];

"(4) Refuse to submit to [DHR] any reports or refuse
to make available to [DHR] any records required by
[DHR] in making investigation of the child-care facility
for licensing purposes; provided, however, that [DHR]
shall not revoke or refuse to renew a license in such case
unless it has made a written demand on the person, firm
or corporation operating the facility reqhesting such
report or reports and such person, firm or corporation
fails or refuses to subinit such records for a period of 10
days;

"(5) Fail orrefuse to submit to an investigation by
[DHR];

") Fail or refuse to admit authorized
representatives of [DHR] at any reasonable time for the
purpose of investigation;

"(7) Fail to provide, maintain, equip and keep in safe
and sanitary condition premises established or used for
child care as required under standards prescribed by
[DHR], or as otherwise required by any law, regulation or
ordinance applicable to such facility;

"(8) Refuse to display its license or permit; or

"(9) Fail to maintain financial resources adequate for
the satisfactory care of children served in regard to
upkeep of premises and provisions for personal care,
medical services, clothing, leaming experience and other
essentials in the proper care, rearing and training of
children.”

The April 2, 1998, charge letter alleged that KK had
violated § 38-7-8(1) by "consistently fail[ing] to maintain
the standards prescribed and published by [DHRL" In its
charge letter, DHR also mamtained that KK had violated
subsection {2) of § 38-7-8 by "violat[ing] the provisions
of its license.” The charge letter also accused KK of
violating § 38-7-8(3) by fumishing or making misleading
or false statements to DHR.

In Mobile County Department of Human Resources
v. Mims, 666 So.2d 22, 27 (Ala.Civ.App.1995), this court



stated:

“[N]otice of charges does not require the specificity of
pleadings filed m a court of record, nevertheless, the
requirement of due process limits the agency to a
consideration of only those charges that it has included
within the instrument that it has called upon a respondent
to answer. White Way Pure Milk Co. v. Alabama State
Milk Control Board, 265 Ala. 660, 93 So.2d 509 (1957).
The charges must be sufficiently specific to apprise [the
licensee] of the allegations against [it]. Williams v. City of
Northport, 545 So2d 65 (AlaCiv.App.1989).
Additionally, the complaint must allege facts that, if
proven, are sufficient to establish the essential elements
of the charges. See 2 Am.Jur.2d Administrative
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Law § 371 (1962); sce also Federal Trade Commission
v. Gratz, 253 US. 421, 40 S.Ct. 572, 64 LEd. 993
{1920}, and Williams, 545 So2d 65."

A. Consistent Failure to Maintain Standards

In that part of the charge letter in which DHR
alleged that KK had consistently failed to maintain
compliance with the Minimum Standards, DHR alleged
that KK had violated the Minimmn Standards i part by:
{1} failing to provide staff supervision of children on two
occasions: August 13, 1992, when a DHR social worker
discovered unsupervised sleeping toddlers, and March 26,
1998, when the child was left unsupervised and locked in
the KK facility (see Rule 660-5-25-.05(7)(a)2{i)); (2)
failing to maintain the appropriate child/staff ratios and
groupings (see Rule 660-5-25-05(7)a)l. and Rule
660-5-25-.05(8)(d)2.(i) and (i)); (3) failing to provide
qualified staff because, at the time of the March 26, 1598,
incident, one of the KK employees involved in that
incident was not yet 19 years old, as is required by Rule
660-5-25-05(5)(a)3. and Rule 660-5-25-.05(8)(b)1.; and
{4) failing to free staff who were working with children
from other duties, such as mopping or leaving the room to
let parents in through the locked front door of the KK
facility (see Rule 660-5-25-05{7)a)2.{ix)). The hearing
officer, in reaching its decision, found that the evidence
supported DHR's allegations as to the first three of the
above-listed charges.

In support of each of the above-listed charges
contained in the charge letter, DHR cited m the charge
letter applicable provisions of the Minimwn Standards.
Therefore, as to those charges, we cannot agree with
KK's argument that the charge letter did not contain
appropriate references to supporting legal authority.

B. Violation of Provisions of KK's License

At the administrative hearing, DHR took the
position that, by violating DHR regulations found in the
Minimum Standards, KK had "violated the provisions of
its license,” thereby authorizing DHR to revoke KK's

license pursuant to § 38-7-8(2), Ala.Code 1975. KK has
not argued on appeal that a violation of the Minimum
Standards does not constitute a violation of the provisions
of its license; in fact, in its brief on appeal, KK did not
mention the phrase "provisions of the license,” and its
brief does not contain any citation to § 38-7-8(2),
Ala.Code 1975, Therefore, KK is deemed to have waived
any argument it might have asserted with regard to that
issue. Robino v. Kilgore, 838 So0.2d 366 (Ala.2002)
{(appellant deemed to have waived anissue it failed to
argue in its appellate brief); Ex parte Riley, 464 So.2d 92,
94 {Ala.1985) (The "failure to argue an issue in brief to
an appellate court is tantamount to the waiver of that
issue on appeal.™); Boshell v. Keith, 418 So.2d 89, 92
(Ala.1982) {("When an appellant fails o argue an issue in
its brief, that issue is waived.”).

In alleging in its charge letter that KK had violated §
38-7-8(2), Ala.Code 1975, DHR maintained that KK had
failed to ensure that its staff had access to the staff's and
children's files (see Rule 660-5-25-05(4)(c)); that the
staffs and children's files did not contain current
information (see Rule 660-5-25-.05(4)(c)); and that there
was no daily, or nightly, schedule of activities for the
children (see Rule 660-5-25-.05(7)(b)3.(iX1)). DHR aiso
maintained that, in violation of § 38-7-8(2), KK's staff
failed to ensure that the child was not signed cut of the
facility and that KK's staff had not reviewed sign-out
sheets to ensure that children were properly signed out of
the KK facility {see Rule 660-5-25-.05(4)(g)};
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DHR also contended that KK had failed to properly
orient or train its staff {(see Rule 660-5-25-.05(5)c)). In
its decision, the hearing officer determined only one of
those charges to be supported by the evidence presented
at the hearing; the hearing officer determined that KK
had violated the Minimum Standard provision requiring
that each child be signed out each day upon his or her
departure from the child-care facility.

The April 2, 1998, charge lefter comectly cites
provisions of the Minimum Standards in support of each
of the allegations it made against KK with regard to the
alleged violations of § 38-7-8(2), AlaCode 1975.
Therefore, we conclude that DHR properly supported
with citations to appropriate legal anthority the charges it
made against KK in its charge Jetter alleging violations of
§ 38-7-8(2), Ala.Code 1975,

C. Misrepresentations to DHR

In the charge letter, DHR also alleged that KK had
violated § 38-7-8(3), Ala.Code 1975, by fumishing false
or misleading statements to DHR. DHR made three
allegations under this subsection, but the hearing officer
found only one to be substantiated by the evidence. That
charge related to KK's maintaining on file signed
statements by staff members that fatsely verified that the



staff members had read the Minimum Standards. We
conclude that that charge is also supported by a proper
citation in the charge letter to supporting legal authority,
ie., Rule 660-5-25-05(4)(c)3.{iXVII), Ala. Admin.
Code.

Given the foregoing, we conclude that the April 2,
1998, charge letter was legally sufficient to apprise KK of
the charges against it, asrequired by §4[-22-12(b),
Ala.Code 1975, and that it properly supported its charges
by citations to appropriate legal authority.

HI. Admission of Evidence Outside the Allegations
Listed in the Charge Letter

KK argues that the hearing officer erred by allowing
Bilimgs to testify during the administrative hearing
regarding certain incidents that, it contends, were not set
forth in the charge letter. Specifically, KK maintains that
the circnit cowt erred in allowing Billings to testify
regarding the number of children in her care on various
occasions; that testimony was arguably relevant to the
inquiry whether KK had violated the child/staff ratios
required by the Minimum Standards in Rule
660-5-25-.05(7)a)1. and (8)(d)2.(i) and (ii).

Billings testified that on one occasion she and
another child-care worker had responsibility for 50
children. Shortly after that testimony, KK objected,
referencing the fact that it had, during DHR's
examination of an earlier witness, objected to that
witness's testimony pertaining to the issue whether KK
had maintained proper child/staff ratios. In that earlier
objection, KK had argued that although the April 2, 1998,
charge letter alleged that KX had failed to maintain the
child/staff ratios required by the Minimum Standards, the
charge letter referenced only one specific incident: the
incident on March 26, 1998, when the child was left
alone in the nursery unsupervised. Inresponse to that
objection, the hearing officer stated:

"To prevail in this hearing, [DHR is} going to have to
prove these allegations and these issnes. I would not hold
[DHR] so tightly that {it] cannot attempt to shore up [its]
case by bringing out similar incidents. {[DHR] can put all
sorts of violations on. But if it has nothing to do with
proving one of these allegations in [the charge letter],
[DHR] cannot prevail. I am not saying that [DHR] can
never say that something like this has happened in the
past."
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KK responded by asserting that if it had had notice
of the child/staff-ratio issue, it "would have had an
opportunity to deal with it" We note that Billings
testified on July 2, 1998, during the first day of the
administrative hearing. The administrative hearing was
contmued until 20 days later, July 22, 1998. KK made no
attempt to present evidence addressing or contradicting
Billings's testimony regarding child/staff-ratio problems

during the second day of the administrative hearing,

The hearing officer overruled the objection KK
posed during Billings's testimony, and Billings then
briefly testified regarding two other occasions during
which KK had violated the child/staff ratios set forth in
the Minimum Standards. However, it is not entirely clear
whether those violations occurred after 7:00 p.m., which
would make them relevant to the nighttime-care license,
or earlier in the day.

In arguing that it did not have proper notice of
DHR’s allegation that it had not maintained the child/staff
ratios required by the Minimum Standards, KK cites only
Mobile County Department of Human Resources v.
Mims, supra. In that case, DHR charged Mims, a
high-school teacher, with abuse; the charges arose, in
part, out of sexually inappropriate remarks Mims
aliegedly made to one of his students. Qur supreme court
concluded that those remarks were outside the statutory
definition of “sexual abuse." Therefore, it concluded that
DHR's charge letter accusing Mims of sexual abuse of the
child was not sufficiently specific to apprise Mims of the
charges against him. Mims, 666 So.2d at 27.

We find this case to be distinguishable from Mims.

The allegation at issue—that KK failed to maintain proper
child/staff ratios--is not outside the statatory or regulatory
provisions cited in support of the allegation. KK contends
that because DHR specifically mentioned only one
incident in which KK had allegedly failed to mamtain
proper child/staff ratios, DHR did not provide KK notice
that other, allegedly similar incidents might be referenced
by that charge. However, the charge at issue is set forth in
the same section of the charge letter that contains four
other, similar allegations. Those allegations pertain to
KK's alleged failure to maintain proper supervision of the
children in its care; its failure to free the staff who are
caring for children from other duties, as required by the
Minimum Standards; and its failure to provide qualified
staff, specifically, its hiring an 18-year-old and placing
her alone in a classroom supervising infants and toddlers.
Even assuming that KK did not have proper notice from
the specific portion of the charge letter alleging that it had
"fail(ed] to maintain" appropriate child/staff ratios, the
charge alleging that it had hired an underage stafl
member to supervise children should have indicated to
KK that the child/staff ratios were in question for any
time that the underage staff member was on duty and
supervising children. See Rule 660-5-25-.05(5)(a)3.
(providing that to be qualified to be a child-care worker
or teacher with "primary responsibility” for carng for
children, the staff member must be "at least 19 years of

age").

In this portion of the opmion, we decide only that
the April 2, 1998, charge letter sufficiently apprised KK
that DHR was alleging that it had failed to maintain
proper child/staff ratios, and, therefore, that the hearing
officer could allow Billings's testimony on that matter



into evidence. As we discuss later in this opinion,
however, most of Billings's testimony as to this issue was
vague and may not, by itself, provide appropriate support
for a determination that KK violated the required
child/staff ratios.
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V. Admission of Hearsay

In order to prove its allegation that, on August 13,
1992, KK violated the Mininmin Standards by failing to
supervise sleeping toddlers, DHR submitted into
evidence its Exhibit 4, a letter written to KK by Melinda
Adams, the DHR Hlcensing consultant who, following her
August 13, 1992, inspection of the KK facility, authored
a deficiency report on KK. That letter sets forth the
deficiencies Adams noted in her August 1992 inspection.
KK contends on appeal that the hearing officer erred by
admitting DHR's Exhibit 4 into evidence without making
the findings that, it says, are required by § 41-22-13(1),
Ala.Code 1975. That section provides, in pertinent part:

“In contested cases:

"(1) Therules of evidence as applied in nonjury civil
cases in the circuit cowrts of this state shall be followed.
When necessary to ascertain facts not reasonably
susceptible of proof under those rules, evidence not
admissible thereunder imay be admitted {except where
precluded by statute) if it is of a fype commonly relied
upon by reasonably prudent persons in the conduct of
their affairs."

§ 41-22-13, Ala.Code 1975 (emphasis added).

The record reveals that Adams was available to
testify at the administrative hearing and that DHR, in
fact, planned to call her as a witness. However, because
of timne constraints, the parties agreed to admit DHR's
Exhibit 4 inlieu of her testimony. When DHR offered
Exhibit 4, KK objected on the ground that the Mininmum
Standard deficiencies noted in Adam's letter were "not
clearly associated with a nighttime issue." KK made no
other objection to the adimmssion of Exhibit 4 into
evidence. Thus, it did not object on the basis of hearsay,
and it did not request that the hearing officer mnake
findings, assuming such findings are required, that the
evidence contamed in Exhibit 4, although allegedly
hearsay, was of a type admissible under § 41-22-13(1),
Ala.Code 1975. When the hearing officer admitted
Exhibit 4 into evidence, KK's attorney stated only "with
our objection”; he cited no basis for that objection. It
would be reasonable to assume, however, that in making
that general objection, KK was relying on the same
ground on which it had orginally objected, i.e., whether
the deficiencies detailed in Adams's lefter were related to
a nighttime event.

Even assuming, however, that KK intended to object
to the admission of Exhibit 4 on grounds different from

those it had already stated, it did mot state any other
specific grounds as a basis for that objection. In order to
predicate error on the allegedly mistaken admission of
evidence, Rule 103(a}(1), Ala. R. Evid, requires an
objection "stating the specific ground of objection, if the
specific ground [is] notapparent from the context ."
Further,

"'‘Rule 46, Ala. R. Civ. P, requires that a party state his
grounds for any objection that he makes if he wishes to
preserve as error the [circuit] court's overruling of his
objection. When the grounds for an objection are stated,
this impliedly waives all other grounds for the objection
to the evidence, and the objecting party cannot predicate
error upon a ground not stated in the [cireuit] court but
raised for the first time on appeal.’

" Nichols v. Southeast Property Management, Inc., 576
So0.2d 660, 662 {Ala.1991}."

Hall v. Duster, 727 So.2d 834, 837 (Ala.Civ.App.1999).
Given KK’s failure to object to the admission of DHR's
Exhibit 4 on the basis of hearsay, we conclude that KK
failed to preserve a hearsay argument with regard to the
admission of that exhibit.
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V. Whether the DHR Regulations Relating to the
Operation of Child-Care Centers are Ultra Vires

KK contends that the Minimum Standards relating
to the operation of nighttime-care centers are ultra vires
and therefore void. It bases its argument on the difference
in the definitions of "nighttime center" contained in the
Minimumni Standards and in the Child Care Act.

Rule 660-5-25-.05(3)(n), Ala. Admin. Code, defines
"nighttime center" as "[a] child-care facility which is
established to receive fwelve or more children for care
after 7 p.m." (Emphasis added.) The Child Care Act,
which authorizes DHR to enact the Minimumn Standards,
defines a "nighttime center" as "[a] facility which is
established to receive more than 12 cbildren for nighttime
care." § 38-7-2(12)(a), Ala.Code 1975 (emphasis added).
If an agency promulgates rules or acts outside its
jurisdictional limits as established by the enabling statute,
the agency is said to be functioning ultra vires. See
William F. Fox, Ir., Understanding Admin. Law § 17 (3d
ed.1997).

KK maintains that the Minimum Standards are
invalid because the Child Care Act allowed DHR to
formulate regulations only for child-care facilities that
receive "more than 12" children, but DHR purports to
regulate, through the Minimum Standards, facilities
caring for "12 or more" children. "It is settled law that the
provisions of a statute will prevail in any case in which
there is a conflict between the statute and a state agency
regulation." Ex parte Crestwood Hosp. & Nursing Home,
Inc., 670 So.2d 45, 47 (Ala.1995). Therefore, the



definition of "nighttime center” as itappears in Rule
660-5-25-.05(3)¥n} may well be void insofar as it applies
to a child-care center that receives exactly 12 children;
given the facts of this case, however, we need not decide
that issue in this opinion. KX does not fall within the
narrow category of achild-care facility established to
receive 12 and only 12 children. An appellate court may
reverse, modify, or grant relief from an agency action "if
the court finds that ... substantial rights of the petitioner
have been prejudiced because the agency action is ... (2)
[iJn excess of the statutory authority of the agency." §
41-22-20(k), Ata.Code 1975, Even assuming that KK has
demonstrated that Rule 660-5-25-.05(3)(n) as it applies to
a child-care facility established to receive exactly 12
children is ultra vires, or beyond DHR's statutory
authority, it has failed to demonstrate that its substantial
rights have been prejudiced by the application of the
Minimum Standards to it, a child-care facility that
undisputedly receives more than 12 children. Therefore,
we conclude that KK has failed to demonstrate error as to
this issue.

V1. Whether the License Revocation Was Correct
and Supported by Substantial Evidence

In its decision, reached after an administrative
hearing in which it heard testimony and received
documentary evidence, the hearing officer set forth a
lengthy factual history of this case under the heading
"Findings of Fact." In that section, the hearing officer
also made several conclusions that resolved some of the
factual disputes atissue. At the end of the "Findings of
Fact" section of the administrative decision, the hearing
officer stated:

"There was conflicting testimony presented on some of
the facts, but, in summary, 1 make the following factual
findings:

"1. Staff supervision was not provided at all times,
as evidenced by the fact that a twenty-three month old
nighttime-care child was left Jocked in the [KK] Center in
a crib, unattended,
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for over one hour during the late hours of March 26 and
the early moming hours of March 27,1998, I find that
this placed the child in imminent danger.

*2. There were child/staff ratio violations at the
[KK] Nighttime Center.

"1, A [KK] Nighttime Center staff member who was
charged with the responsibility of looking after the
children was under age nineteen. This staff member was
Barbara Nicole Bolden.

"4, Some [KK] staff members tmade false or
misleading statements when they signed that they had

read the Minimum Standards, when in fact they had not.

"5, There were some Minimum Standards violations
committed by [KX] as far back as 1992.

"6, DHR's investigation revealed that staff did not
review the sign-out sheets to see that all children had
been signed-cut. This was obviously the case when
Tiffany Billings left the facility with {the child] locked in
the [KK] Center. [KX] presented evidence to show that
fthe child] was signed out after the police came and
[Hines] picked up her child in the early morming hours of
March 27, 1998; however, this is not evidence that the
[KK] Center routinely reviewed sign-out sheets."

{Emphasis added.)

Also in its administrative decision, the hearing
officer made the following conclusions of law:

"[DHR] has the statutory authority to revoke or refuse to
renew the license of any child-care facility should that
facility ‘consistently fail to maintain minimum standards
prescribed and published by the Department.’ § 38-7-8,
Ala.Code 1975,

"The Minimum Standards ... state[ ]: "All children shall
have staff supervision at all times.' This was clearly
violated on March 26-27, 1998, when a
twenty-three-month-old child was left in a crb,
unattended, [and] locked in the (KX] Center. Also, as far
back as Awgust 13, 1992, the DHR representative
observed sleeping toddlers unsupervised.

"The Mmimum Standards ... give[ ] the following
child/staff ratio 'for Sleeping Children®:

Age of Children
Child/Staff Ratio

3 weeks " 6 months
I adultto 6
6 months " 1 year

1 adult to lQ

1 year " 2 1/2 years
i adultto 15

2 1/2 years " 4 years
1 adult to 20
4 years and older

i adultto 30

"According to the credible testimony of [KK] employee
Tiffany Billings, at least same of these ratios were being



violated.

*The Minimum Standards ... state[ ], 'Child care workers
or teachers who have primary responsibility for the care
of groups of children shall be at least 19 years of age and
shall have a high-school diploma or general education
diploma (GED).' Further, [d}uring hours when children
are normally sleeping, the child/staff ratio for sleeping
children shall be met by staff persons meeting at least the
child-care worker qualifications.” Barbara Bolden, who
was assigned to work in the toddler room on March 26,
1998, was only 18 years of age.

" CONCLUSION

"[DHR] proved by a preponderance of the evidence that
a twenty-three-month-old child was left unsupervised and
locked in the [KK] Nighttime Center during the late
evening hours of March 26 and early morning hours of
March 27,
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1998. This clearly placed the child in imminent danger.
This, glong with the other violations of the f[KK] Center,
as enumerated, warrants the suspension of the nighttime
license and the revocation of the license."

(Emphasis added.)

For purposes of analysis of KK's arguments
pertaining to whether the evidence supports the findings
made in the hearing officer’s decision, we address the
arguments in the order of the "summarized" factual
findings as set forth in that decision. In doing so, we also
consider the other factual findings contained in that
administrative decision, as well as the evidence in the
record,

A. Staff Supervision

KK argues that the evidence does not support the
hearing officer's findings that KX did not adequately
supervise the children in its care. Initially, we note that
KK does not dispute that the March 26, 1998, incident
occurred., In that incident, a child was left unsupervised in
the KK nursery for approximately one and one-half hours
after Bolden left the child alone in the nursery but during
the time that Billings was still in the KK facility, That
child was later locked in the KK facility, alone and
unattended, for approximately one hour after Billings
closed the facility and left on the night of March 26,
1998. Also, as the hearing officer noted in the
administrative decision, DHR issued a deficiency report
against KX in 1992, and one of the charges in that
deficiency report was that KK had violated that provision
of the Minjmum Standards requiring that "[a]n adult must
he in each room of sleeping children ages 3 weeks to 4
years." See Rule 660-5-25-.05(8)(d)2.(iv)(IIT).  When
Bolden left the child alone in the KK nursery to go home
on the night of March 26, 1998, the Minimum Standards

were again violated because Billings was in another
classroom,

On appeal, KK continues to argue vehemently, as it
did at the administrative hearing, that although the
Minimuin Standards require that children be supervised
"at all times," see Rule 660-5-25-.05(7)a)2.(i}, the term
*supervision" is not defined in the Minimum Standards.
Therefore, KK argues, it cannot be held responsible for
any alleged inadequate supervision of children. KK took
issue  with DHR's  interpretation of  Rule
660-5-25-.05(7)(a)2.(i} that the rule requires staff to be
present at all times to supervise the children in a
child-care facility's care. DHR takes the position that
another staff person should supervise the room if a
child-care worker supervising a group of children has to
leave the room for any reason. KK cross-examined the
DHR witnesses at length regarding their perceptions of
the reasonableness of DHR's interpretation  of Rule
660-5-25-.05(7)(a)2.(i); that questioning included a
plethora of hypothetical inquiries. The DHR witnesses,
however, maintained that DHR's interpretation of the rule
requiring that children in a child-care facility be
supervised at all times required the constant presence of a
qualified child-care worker.

Deference must be given an agency’s interpretation
of its own rules. Ex parte Board of School Comm'rs, 824
So0.2d 759 {Ala.2001). "An agency's interpretation of its
own rule or regulation must stand if it is reasonable, even
though it may not appcar as reasonable as some other
interpretation." State Health Planning & Dev. Agency v.
Baptist Healih Sys., Inc., 766 S0.2d at 180-81. See alsofx
parte Board of Schoo! Comm’rs, supra.

KK has failed to persuade this court that DHR's
interpretation of Rule 660-5-25-.05(7)(a)2.(i} as requiring
the
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constant presence of a child-care worker to supervise
children in the care of a child-care facility is not a
reasonable construction of that rule.

Ancther basis for a finding of inadequate
supervision is the evidence that the staff had to leave
children unattended while the staff members retrieved
snacks or cleaning supplies, went to the bathroom, or
unlocked the facility's front door to admit parents,
because there was no one else to supervise the class. The
hearing officer noted that Billings and Bolden stated that
it was the practice of the KK staff to leave children alone
in the classroom in order to unlock the KK front door to
admit parents seeking to pick up their children after 7:00
p.m. The hearing officer was unable to determine whether
that specific situation resnlted in the staffs inadequate
supervision of the children in their care. However, in the
next section of the administrative decision, the hearing
officer found that Billings occasionally left children



"unattended" to go to the kitchen to remrieve snacks or for
"some other reason.”

B. Child/Staff-Ratio Vielations

The evidence also supports the hearing officer's
conclusion that there had been child/staff-ratio viotations
at the KK facility.

Billings testified regarding several incidents in
which she alleged that she and another child-care worker
were left with 50-54 children and an occasion in which
she alleged that she supervised 36 children alone for
approximately 2 hours. The hearing officer referenced
that testimony in its findings of fact. KK contends that
that testimony could not support the hearing officer's
finding that KK had violated the child/staff ratios,
because, it maintains, that testimony was vague regarding
the time of day those alleged violations occurred. We
note that KK did not object on that basis. It objected only
on the basis that it allegedly had no notice that the
maintenance of child/staff ratios would be an issue at the
administrative hearing; this issue has been addressed
earlier in this opinion. Even assuming, however, that KK
properly preserved an objection related to the timing of
the alleged child/staff-ratio violations and that the hearing
officer improperly considered that evidence, we must
conclude that, given the other evidence and findings, that
error was harmliess. Rule 45, Ala. R.App. P.

In the findings of fact in the administrative decision,
the hearing officer also discussed previous
child/staff-ratio problems discovered by a DHR social
worker during an August 13, 1992, inspection of the KK
facility; those deficiencies are set forth in DHR's Exhibit
4, which, as we discussed eatlier in this opinion, was
properly admitted into evidence. In reaching its decision,
the hearing officer also noted the extensive testimony
regarding the fact that the KK nighttime staff routinely
left the children in their care alone in a classroom while
the staffretrieved snacks from the kitchen or left the
classroom to unlock the front door of the KK facility to
admit a parent who had arrived after 7:00 p.m. to pick up
a child.

Further, as the hearing officer found, Bolden, who
was admittedly not 19 years old when she was hired or
when the March 26, 1998, incident ocewred, had been
working at the KK facility for some time. According to
Bolden's testimony, she alone was responsible for
supervising the infant ortoddler room on the night of
March 26, 1998. Bolden also testified that her regular
shift caused her to work for some portion of the nighttime
hours. DHR took the position, at the administrative
hearing and in its report based on McDaniel's March 30,
1998, investigation, that becanse she was not decmed a
qualified
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child-care worker under the Minimum Standards, Bolden

should not be counted as a staff member in determining
the child/staff ratios maimtained by KK. We agree with
that position, and we conclude that the evidence
pertaining to the KK staff leaving children unattended
supports the hearing officer's conclusion that ™[t]here
were child/staff Tatio violations at the [KK] Nighttime
Center."

C. Ungualified Staff

The Miimum Standards, in defming the required
qualifications of child-care workers with primary
responsibility for carng for children, mandate that a
child-care worker must be at least 19 years old. Rule
660-5-25-.05(5)(a)3. KK does not dispute that Bolden
was not yet 19 years old when she began working at the
KK facility or at the time of the March 26, 1998, incident.
KK inaintains that Bolden had experience babysittmg
children and that she was "almost" 19 at the time of the
March 26, 1998, incident. [6] KK also contends that the
hearing officer did not expressly find that Bolden was
"primarily responsible" for supervising children and that
that term is not defined in the Minimum Standards.
Bolden testified, however, that she alone supervised the
children in the infant or toddler room on the night of
March 26, 1998, and her testimony indicated that she had
supervised that room alone on previous occasions during
nighttime hours when the ratio of children to staff
members allowed another child-care worker to leave the
infant or toddler classroom. It cannot be seriously argued
that Bolden, as the sole child-care worker in a classroon,
was not “"primarily responsible” for supervising the
children in that classroom. The hearing officer's finding
that KK had employed an unqualified child-care worker
is clearly supported by the evidence.

D, False or Misleading Statements to DHR

Pursuant to the anthority of § 38-7-8(3), Ala.Code
1975, DHR may revoke the license of a child-care facility
that "[flurnish{es] or make[s] any misleading or false
statements or report{s] to the department." The hearing
officer determined that KK employees had made false
and miskeading statements when they signed statements
that indicated they had read the Minimum Standards. It is
undisputed that those employees, Billings and Bolden,
had not read the Minimum Standards.

Rule 660-5-25-05(4)(c)3.(i)(V1I) requires that the
director of a child-care facility must maintain in a staff
member's file "[w]ritten and signed verification stating
that staff members haveread the Minimum Standards.”
Another rule, which deals with the training required of
child-care workers, also requires that a copy of a signed
statement verifying that a staff member has read the
Minitnum Standards must be kept in that staff member's
employment file. See Rule 660-5-25-.05{5)c)2.(iii).

Bolden and Billings each testified that during their
orientation at KX, Perry handed them a number of papers



related to their employment to sign. One of the
documents was a statement indicating that they had each
read the Minimum Standards {that document is
hereinafter referred to as "the verification statement”).
Neither Bolden nor Billings was provided a copy of the
Minimum Standards; the Minimum Standards do not
explicitly require
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that a child-care facility provide a staff member a copy of
the Minimum Standards when the facility asks the staff
member to sign the verification statement. Billings
testified that she understood that she had to sign the
verification statement in order to maintain her
employment and that she signed it and retumed it to Perry
even though she knew she had not read the Minimum
Standards. Both Bolden and Billings returned the
verification statement, along with other
employment-related documents, during their orientation
sessions. DHR. maintained that the aforementioned rules
require the child-care facility to ensure, or make some
effort to ensure, that its staff members have actually read
and have had an opportunity to become familiar with the
Minimum Standards.

KK maintains that under the Minimum Standards it
was required only to maintain, in its staff member's files,
signed verification statements indicating that the staff
members had read the Minimum Standards. KK insists
that there is no requirement in the Minimum Standards
that a child-care facility's staff members actually read the
Minirnumn Standards; according to KK, the Minimum
Standards demand only that a child-care worker sign a
statement verifying that he or she has done so. KK further
maintains that it cannot be held to be the guarantor of its
employee's truthfulness, and that the Minimum Standards
place no responsibility on a child-care facility to ensure
that its employees read the Minimum Standards.

We cannot adopt such a narrow construction of the
Minimum Standards as the one advanced by KK on this
issue. Such an interpretation would render ineffective the
requirement that a child-care facility inaintain the
verification statements in its employees' files. Also, we
cannot say that DHR's interpretation is unreasonable,
SeeState Dep't of Human Res. v. Gibert, supra; State
Health Planning & Dev. Agency v. Baptist Health Sys.,
Inc,, supra. It is clearly reasonable to interpret regulations
that require a child-care facility to maintain the
verification statements as requiring the staff member who
signed that verification statement to have, in fact, actually
read the Minimum Standards. Further, the child-care
facility, as the employer, is in the best position to ensure
the truthfulness of that statemnent and, thereby, the safety
of the children in its care.

Also, the evidence in this case supports a conclusion
that KK knew or should have known that its staff
members' signatures on tbose verification statetnents

were false. KK did not provide its staff members with
copies of the Minimum Standards; a copy of the
Minimum Slandards was at the front desk, but it is not
clear that Bolden or Billings understood that. KK is
comrect that there is norequirement in the Minimum
Standards that a child-care facility provide its employees
with copies of the Minimum Standards. However, both
Bolden and Billings returned the signed verification
statements almost immediately to Perry; thus, the
evidence supports the conclusion that Bolden and
Billings did not have an opportunity to find and read the
Minimum Standards before signing those verification
statements, and that that would be obvious to KK.

KK also argues that even assuming KK should be
responsible for its staff's failure to read the Minimum
Standards, it did not "furnish or make" a misleading or
false statement to DHR. See § 38-7-8(3). KK is cormrect
that it did not furnish the verification statements to DHR
in the form of a report that might be required under Rule
660-5-25-.05(4)(d). However, during the course of
McDaniel's investigation of the March 26, 1998, incident,
those verification statements, which KK concedes were
false,
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were provided to DHR, and they were used as evidence
in the administrative hearing.

E. Vielations in 1992

The hearing officer determined that some viclations
of the Minimmm Standards were discovered during
DHR's August 13, 1992, inspection of KK's facility. We
have already determined that the 1992 deficiency report,
which has been referenced in this opinion as DHR's
Exhibit 4, was properly admitted into evidence. That
report noted three violations, all of which arose out of the
same inspection on one date--August 13, 1992,
According to the deficiency report resulting from the
August 13, 1992, inspection, DHR noted the following
violations of the Minimum Standards: that a posted menu
was not dated; that one staff member was impermnissibly
supervising two rooms of sleeping children ages 3 weeks
to 4 years, even though the Minimum Standards require
that a staff member must be present in each room of
sleeping children; and that although two staff members
were required to be present in the KK facility after 9:00
p.n. if 9-12 children were present, only one staff nember
was present. In response to the August 1992 deficiency
report, KK sent aletter to DHR indicating that it had
corrected all three deficiencies noted in that deficiency
report.

In paragraph five of its "findings of fact," the
hearing officer noted that KK had committed some
violations of the Minimum Standards "as far back as
[992." In the "conclusions of law" section of its decision,
the hearing officer again cited one of those



violations--sleeping  toddlers left unsupervised--as
another example, in addition to the March 26, 1998,
incident, of KK's violation of the provision of the
Minimum Standards requiring it to maintain staff
supervision of the children in its care.

On appeal, KK makes a few brief arguments related
to its contention that the August 1992 deficiency report
was deficient in several aspects. It did not make those
arguments before the hearing officer or the circuit court.
Also, it does not appear that KK made those arguments in
1992; therefore, those arguments are not now timely
raised. In fact, KK's letter in response to the August 1992
deficiency report did not dispute or challenge any of the
findings in that report; it stated only that the deficiencies
had been corrected.

F. Review of Sign-Out Sheets

The Minimum Standards require that "[t]he center
shall require the custodial parent/guardian or other
designated person to sign children out at each departure
from the center." Rule 660-5-25-05(4)(g). DHR
interpreted that standard as requiring a child-care facility
to review a sign-ouf sheet on a daily basis to ensure that
all children had been signed out uwpon their departure
from the child-care facility. The hearing officer agreed,
and it found in the administrative decision that it did not
appear that KK had regularly reviewed the sign-out
sheets to ensure cowmnpliance with the Minimum
Standards.

With regard to parents' signing children out of the
KK facility, Billings testified that the sign-out sheet was
posted near the door to the infant or toddler room in
which she worked. Billings testified that the child-care
workers were supposed to check to ensure that parents
had signed the sign-out sheets when they picked up their
children, but she later contradicted that testimony by
stating that she had never been instructed to check the
sign-out sheet to ensure that all the children in her care
had been picked vp and sighed out of the KK facility. She
stated that some parents did sign their children out each
night, but that others did not. Therefore, Billings testified,
by simply reviewing

Page 1097

a sign-out sheet maintained by KK, a KK employee
would not have been able to determine whether all of the
children had been picked up from the KK facility. In
addition to the foregoing evidence, KK’s attomey
questioned the DHR witnesses extensively regarding
whether those wimesses thought it was reasonable for a
child-care facility to be responsible for ensuring that a
parent signed a child out of the facility; those witnesses
responded affirmatively.

The remaining testimony concerning sign-out sheets
pertained to whether Hines signed the KK facility's
sign-out sheet after she picked up the child in the early

hours of the moming after the March 26, 1998, incident.
McDaniel testified that although representatives of KK
had stated during her investigation on March 30, 1998,
that KX had a sign-out sheet for the evening of March 26,
1998, she was not shown that sign-out sheet. Landrum
and Perry each testified that Hines signed the sign-out
sheet in the early hours of the moming jfollowing the
March 26, 1998, incident, after she picked up the child.
KK has not alleged, and it cannot be said, that the child
could have been signed out on that sign-out sheet before
the child was locked inside the KK facility on the evening
of March 26, 1998. We note that Perry testified that the
sign-out sheet that purportedly contained Hines's
signature from the carly hours of the morning following
the March 26, 1998, incident was musplaced during the
course of this litigation.

In its decision, the hearing officer determined that it
was clear that on the evening of March 26, 1998, Billings
did not review the sign-out sheects before she left for the
evening and locked the child in the KK facility. The
hearing officer also found that although the evidence
indicated that Hines signed the child out affer the March
26, 1998, incident, "[that] was not evidence the [KK
staff] routinely reviewed the sign-out sheets."

KK argues on appeal, as it did extensively at the
administrative hearing, that DHR's interpretation of Rule
660-5-25-.05(4)g) is incorrect. KK argues that that rule
does not explicitly require even the use of a sign-out
sheet, and that it does not require a child-care facility to
conduct a review of a sign-out sheet to ensure that
children have been properly signed out of a facility upon
their departure from the facility.

As stated earlier, however, an agency's
interpretation of its rules and regulations is entitled to
deference, and it must stand if it can be said to be
reasonable. Ex parte Board of Schaol Comm'rs, supra;
State Health Planning & Dev. Agency v. Baptist Health
Sys., Inc., supra. The Minimum Standards mandate that
the child-care facility "shail require” a parent, guardian,
or custodian to sign a child out of the child-care facility.
Rule 660-5-25-.05(4)(g). The use of the word "shall” is
considered  presumptively —mandatory. FEx parte
Achenbach, 783 So.2d 4 (Ala.2000) (citing Hornsby v,
Sessions, 703 80.2d 932, 939 (Ala.1997)).

We cannot agree with KK's argument that it had no
responsibility to have a sign-out sheet or toreview that
sign-out sheet to ensure that the parents had complied and
signed their children ont when they left the KK facility. A
review by the child-care facility of the sign-out sheets
would seem to be the only means to ensure the required
compliance with Rule 660-5-25-.05{4)}(g). Further, the
KK staff's review of a properly maintamed sign-out sheet
before closing the facility for the night would be one
method by which to prevent an occurrence such as the
March 26, 1998, incident. The Minimmm Standards



regulate child-care facilities in a
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manner designed to protect the children in the care of
those  facilities; the interpretation of Rule
660-5-25-.05(4)(g) advocated by KK and by the dissent
would defeat that purpose. KK and the dissent's
inferpretation also renders Rule 660-5-25-.05(4)(g)
nothing more than a requirement that child-care centers
generate ineaningless paperwork. We cannot agree with
an interpretation  that would construe  Rule
660-5-25-.05(4)(g) as requiring merely that the sign-out
sheets be filled out and maintained, but not that the
child-care-facility staff review them to ensure the safety
of the children in the facility's care by verifying that each
child was picked up by an appropriate person. Even in
contending that Rule 660-5-25-.05{4)(g} does not require
a child-care facility toreview sign-out sheets to cnsure
compliance with the Minimum Standards, which would
operate to safeguard the children in the child-care
facility's care, the dissent acknowledges that DHR's
interpretation of the rule "might accord with common
sense and safe practice." 874 So.2d at 1106.

The dissent cites Bradberry v. Director, Office of
Workers' Compensation Programs, 117 F.3d 1361 {11th
Cir. 1997), in support of its assertion that DHR had no
official policy with regard to the review of sign-out
sneets; it implies that deference is due an agency's
interpretation of its own regulations only when the
agency has made a written interpretation of its regulations
or has a long-standing policy on an issue. The standard of
review of an agency action set forth in Bradberry is
similar to that contained in the Alabama precedent
already cited in this opinion. SeeEx parte Board of Schoo!
‘Comm'rs, supra; State Health Planning & Dev. Agency v.
Baptist Health Sys., Inc., supra. In context, Bradberry
states:

"We have held previously that '[i}t is well-established that
courts must defer to an agency's consistent interpretation
of its own regulation unless it is plainly erroneous or
inconsistent with the regulation.' Lollar fv. Alabama
By-Products Corp. ], 893 F2d [1258)] 1262 [(1lth Cir.
1990) ] (internal quotation marks omitted). Such
deference is due particularly when the agency *has made
a written interpretation of the regulation or has
maintained a longstanding policy of the subject.” McKee
v. Suilivan, 903 F.2d 1436, 1438 n. 3 (11th Cir. 1990).
However, we need not defer to a 'mere litigating position.'
William Bros., Inc. v. Pate, 833 F.2d 261, 265 (11th Cir.
1987) (finding no deference due when the Director
adopted a novel litigating position on the definition of
‘coal mine dust'); see alsoMcKee, 903 F.2d at 1438-39 n.
3 (finding no deference due the Director's view on the
evidence required to prove death when the agency cites
only two district court cases to establish its position)."

117 F.3d at 1366 (emphasis added).

In Idaho Department of Health & Welfare v. United
States Department of Energy, 959 F.2d 149, 152 (9th Cir.
1992), the United States Court of Appeals for the Ninth
Circuit also expressed a similar standard of review,
stating, "[1]f an agency's interpretation is a reasoned and
consistent view of its regulations, we will not substitute
our own interpretation for that of the agency's." In that
case, however, the court concluded that, given the
appellant agency's longstanding practices and the
"extreme position" it had taken in the litigation before the
court, as distingnished from litigation the agency had
previously been involved in, the appellant agency's
interpretation was entitled to no deference becaunse that
interpretation was merely a litigation position. 959 F.2d
at 153.

In this case, there is no evidence that DHR's
interpretation of Rule 660-5-25-.05(4)(g)
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was merely a position taken during the course of this
litigation. Contrary to the assertion made in the dissent,
the testimony of McDaniel regarding the sign-ont sheets
and the position taken by DHR, both below and on
appeal, are not inconsistent and do not indicate that DHR
had "no official policy with regard to sign-out sheets
prior to this litigation." 874 So.2d at 1107. The dissent
quotes a portion of McDaniel's testimony in which she
acknowledged that the language of Rule
660-5-25-.05(4)(g) does not explicitly require a
child-care facility to review sign-out sheets. However, the
portion of McDaniel's testimony that immediately
precedes that portion quoted by the dissent indicates that
McDaniel interpreted Rule 660-5-25-.05(4)(g) as
requiring a review of the sign-out sheets by a child-care
facility's staff:

"Q. [BY ATTORNEY FOR KK]: [T]he charge letter,
page 3, says the investigation also revealed the staff did
not review the sign-out sheet to see that all of the children
had been signed out. That is Tiffany Billings did not
review something. Isn't that the shorthand way of saying
it?

" A, That is cormrect,

"Q. I mean, Tiffany Billings should have, before she cut
the lights out; cut the alarm on; locked the door; clocked
out and locked the door on March 26 or 27, how late at
night there it was, that is her fail down, right? Her fall

down. She should have reviewed that sign-out sheet,
right?

"A. If she knew to,

"Q. Yes or no. Should she have reviewed it or not?



"A. Yes, she should have.

"Q. And she did not, right?

“A. That is correct,

"Q. And that was Tiffany Billings's failure, correct?
"A, Tiffany was employed by the center.

"Q. But that is Tiffany, the human being's, responsibility
that she failed to fulfill?

"A. I would say that it would be the day-care center's
responsibility because they hired that person.”

Immediately following that testimony, the attorney
for KK asked McDaniel to identify the specific language
in Rule 66-5-25-.05{(4)(g} that required a child-care
facility's staff to review sign-out sheets. The exchange
between KK's attorney and MeDaniel quoted in the
dissent indicates McDaniel's response to the line of
questioning pertaining to whether the specific language
of the Minimum Standards explicitly mentions the review
of the sign-out sheets.

Thus, the record indicates that McDaniel's
interpretation of Rule 660-5-25-.05(4)(g) was the same as
that advanced by DHR. The testimony quoted in the
dissent indicates that McDaniel acknowledged that there
was no explicit requirement in the Mininum Standards
that a child-care facility's staff review the sign-out sheets,
but that she and DHR interpreted the rule as requiring a
child-care center to review the sign-out sheets to ensure
that parents had complied. Further, in her testimony,
Debbiec Thomas, the DHR supervisor in charge of
child-care licensing, also advanced the interpretation of
Rule 660-525-.05(4)(g) advocated by DHR on appeal.
Thomas stated that “[if] a parent fails to sign out, then the
center is not meeting the [Minimum Standards)," and that
"[i)f one child does not sign out, you would not be
meeting the [Minimum Standards}." Thus, the record
indicates that DHR has maintained a consistent
interpretation of Rule 660-5-25-.05(4)g).
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Given the foregoing, we cannot say that DHR's
interpretation of Rule 660-5-25-.05(4)(g) as placing the
responsibility of compliance with that rule on the licensed
child-care facility isunreasonable. Ex parte Board of
School Comm'rs, supra; State Health Planning & Dev.
Agency v. Baptist Health Sys., Inc., supra. Morcover,
given the evidence from the administrative hearing, we
cannot say that the hearing officer's determination that
KK failed to routinely review sign-out sheets was
incorrect.

G. Consisten! Failure to Maintain  Minimum
Standards

KK also maintains in its brief on appeal that DHR
failed to demonstrate that it "consistently failed" to
maintain the standards prescribed by DHR. See §
38-7-8(1). We note that in making its argument on this
issue, KK acknowledges what it contends is its only
violation of the Minimuwn Standards: leaving the child
alone and locked in the KK facility on the night of March
26, 1998. We have already determined that the evidence
supports a conclusion that KK committed violations other
than the one it acknowledges in this argument. Thus, KK
asks this court to reweigh the evidence before the hearing
officer and substitute our judgment for that of the agency,
which the applicable standard of review does not allow
this court to do. SeeColonial Mgmt. Group, L.P. v. State
Heaith  Plarming & Dev. Agency, supra. See
alseBradberry v. Director, Office of Workers' Comp.
Programs, supra; Ideho Dep't of Health & Welfare v.
United States Dep't of Energy, supra.

KK also argues that the failure of DHR to define in
the Minimum Standards the phrase "consistent failure"
renders the hearing officer's decision "arbitrary" and
justifies areversal. KK is comrect that the Minimum
Standards do not explicitly define the phrase "consistent
failure.” In iis brief on appeai, KK mvites this court o
define the phrase "consistent failure." In doing so, KK
has not advocated any definition of that phrase and has
performed no research to assist this court in defining the
phrase. The dissent, in its words, "[t]iptoe[s] around
traditional principles" of this State's well-settled
precedent by advocating the reversal of the circuit court's
and the hearing officer's decisions based on its creation of
an argument for KK and its interpretation of the term
"consistent failure." 874 So.2d at 1108, SeeMcLemore v.
Fleming, 604 50.2d 353 (Ala.1992} (holding that it is not
the function of the appellate courts to create arguments
for an appellant); Spradlin v. Spradiin, 601 S0.2d 76, 79
(Ala.1992) (an appellate courl may not "create legal
arguments for a party based on undelineated general
propositions unsupported by authority or argument");
(Gonzalez v. Blue Cross/Blue Shield of Alabama, 760
So.2d 878, 883 (AlaCiv.App.2000) ("It is well
established that it is not the function of an appellate court
to create, research, or argue anissue on behall of the
appellant.}. Given that KK has failed to properly present
this court with an argument on this issue, we decline
KK's request that this court perform its legal research and
create an argument on its behalf.

We have carefully examined the record on appeal
witli regard to the arguments advanced in KK's brief on
appeal on the issue whether the administrative decision
was supported by the evidence in the record. We
conclude that KK has failed to demonstrate that the
evidence does not support the revocation deciston.

VII. Alleged Bias of FHO

KK also contends in its brief on appeal that the FHO
who reviewed the hearing officer's administrative



decision was biased because the FHO allegedly had been
contacted by a DHR representative during
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the cowrse of these, or possibly other, proceedings. [7]
KK argues that the circuit court should have allowed it to
engage in discovery to determine the extent of any
possible ex parte communicatiens between DHR and the
FHO and to determine any potential bias of the FHO.

In its appellate briefs, KK has not directed this court
to any evidence in the record indicating that it objected
before the FH( to any possible bias on the part of the
FHO. Also, KK made no reference i its motion before
the circuit court to any pleading or motion it presented to
the FHO on the issue of his possible bias. The record
includes almost 2,200 pages of pleadings, notions,
testimony, and evidence. It is not the duty of this court to
search an appellate record for evidence to support an
appellant's contentions of error, Jenkins v. Landmark
Chevrolet, Inc., 575 So0.2d 1157 (Ala.Civ.App.1991);
Johnson v. Life Ins. Co. of Alabama, 581 So0.2d 438
(Ala.1991). See also Rule 28(a)(10), Ala. R.App. P.
(providing that an appellant's argument must contain
citations to the parts of the record upon which the
appellant relies). However, out of an abundance of
caution, we examined the record with regard to this issue.
The record indicates that the FHO was asked to review an
appeal of DHR's denial of a nighttime-care license for an
entity known as "Kids' Khub IL.” Our review of the record
with regard to this issue revealed only a March 5, 1999,
letter on behalf of Kids' Klub II, written by the same
attorney representing KK in this matter, stating that Kids'
Klub II waived the recusal of the FHO with regard to its
appeal; that letter requested that the FHO disclose any ex
parte comrnumications he might have had with
representatives of DHR. However, the March 5, 1999,
letter to the FHO was made in regard to Kids' Klub Ii,
and it contains no reference to KK or its appeal that was
also at that time pending before the FHO. Qur review of
the record has failed to disclose that KK raised any issue
related to the FHO's possible bias before the FHO that
would provide the FHO the opportunity to consider the
issue, Thus, for all that appears in the record on appeal,
KK first alleged possible bias on the part of the FHO in
the circuit court and only affer the FHO had returned a
decision that was unfavorable to it. Therefore, we cannot
say that KK has demonstrated that the circuit court erred
in denying KK's request to conduct discovery regarding
any passible bias on the part of the FHO.,

Vil Conclusion

Given the foregoing, we conclude that KK has failed
to demonstrate that the evidence m the record did not
support the findings of fact and the conclusions in the
administrative decision and that it has failed to show any
legal error in the administrative decision or in the circuit
court's jndgment that warrant a reversal. Therefore, we

cannot say that the circuit court erred in determining that
the administrative decision was not "illegal, capricious, or
unsupported by the evidence." See § 38-7-9, Ala.Code

1975; Kid’s Stuff Learning Ctr., Inc. v. Stale Dep't of
Human Res., supra.

AFFIRMED.
THOMPSON, ], concurs,

YATES, P.J, and PITTMAN, J., concur in the
result.

CRAWLEY and MURDOCK, JJ,, dissent.
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CRAWLEY, Judge, dissenting.

1 dissent because I believe the hearing officer erred
by determining that DHR complied with the notice
requirements of § 41-22-12(b} and by concluding that the
license revocation was supported by substantial evidence.

L. Whether DHR Complied With the Notice
Requirements

KK argues that DHR's "charge letter" failed to
provide it with the Jegal authority and factual basis for its
charges. I agree, but only with respect o section I of the
charge letter, which alleged that KK had "violated the
provisions of its license" by not adhering to five
Minimum Standards having to do with access to files,
activity schedules, sign-out sheets for children, and staff
orientation and training.

At the administrative hearing, DHR took the
position that, by violating DHR regulations found in the
Minimum Standards, KK had "violated the provisions of
its Hcense," thereby authorizing DHR to revoke its
license pursuant to § 38-7-8(2). In other words, DHR
contended that the Minimum Standards are “the
provisions of the license" that a licensee is required to
meet, That contention is erroneous as a matter of law.

Based on a reading of the applicable stattory
provision and DHR's own regulations, it is clear that the
"provisions of a license" are those portions of the license
authorizing a certain type of child-care facility and
specifying the number and age range of children to be
served at that facility. Section 38-7-4, Ala.Code 1975,
provides:

"If, upon ... examination of the facility and investigation
of the persons responsible for care of children, the
department is satisfied that the facility and the
responsible persons reasonably meet standards prescribed
for the type of child-care facility for which application is
made, the department shall issue a license or an approval
in the proper form, designating on said license or
approval the type of child-care facility and, except for a



child-placing agency, the number of children to be served
at any one time."

(Emphasis added.) Rule 660-5-25-.05{12)(e), Ala.
Admin. Code, entitled "Provisions of the License," states:

"I. Licenses issued by [DHR] to day care centers and
nighttime centers are valid for two years from the date of
issuance, unless revoked by [DHR] or voluntanly
surrendered by the licensee.

"2. The number of children in the center at any given
time shall not exceed the number specified on the license.

"3. The age range of the children served shall not vary
from the limits specified on the license.

"4, The license is not transferable from one individual or
group or corporation to another, nor from one building to
another."

The record contains a copy of a license, signed by
Martha Nachunan, DHE Commissioner, on February 3,
1997, stating that the license was to be in force for a
period of two years, from October 13, 1996, to October
13, 1998. The license states:

"This is to certify that The Kids' Klub, Inc., is hereby
granted this license to conduct and maintain The Kids'
Klub, Inc. Nighttime as a nighttime center for 45
children, apes 1 week-12 vears at 1920 Central Parkway,
Decatur, County of Morgan, State of Alabamna."

Three blank spaces on the form contain designations
for "Type of Child Care Facility," "Number {of children]"
and "ages [of children].” Those blanks were filled with
the words emphasized above. Accordingly, the provisions
of KK's license
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were that it was to be {1} a nightliine center, (2) for 45
children, and (3) the ages of the children served by the
facility could range from 1 week to 12 years. DHR
neither alleged nor proved that KK violated those
provisions. Because the charge letler erroneously equated
a failure to adhere to any of the Minimum Standards with
a violation of the "provisions ofthe license," the charge
letter was, in that respect, legally insufficient to state any
ground for revocation under 38-7-8(2).

I do not believe that KK has waived any argument
with respect to whether DHR proved that, by violating
the Minirnum Standards, KK thereby violated the
“provisions of {its] license." Relying on Cleveland Board
of Education v. Loudermill, 470 U.S. 532, 105 S5.Ct
1487, 84 L.Ed.2d 494 (1985), and other authorities, KK
argues that it was denied the due process of law
guaranteed by § 41-22-12(b)(3) and {4). KK argues that,
because the charge letter gave it no reference to the
‘statutory, regulatory, or factual basis for believing that it

violated the "provisions of [its] license,” it was, therefore,
unable to defend against that portion of the charge,

I, Whether the License Revocation was Supported
by Substantial Evidence

The hearing officer made the following factual
findings:

"1. Staff supervision was not provided at all times, as
evidenced by the fact that atwenty-three month old
nighttime child care child was left locked i the [KK]
Center in a crib unattended for over one hour during the
late hours of March 26 and early moming hours of March
27,1998, 1 find that this placed the child in imminent
danger.

2. There were child/staff ratio violations at the [KK]
Nighttime Center.

"3. A [KK] Nighttime Center staff member who was
charged with the responsibility of looking after the
children was under age nineteen. This staff member was
Barbara Nicole Bolden.

"4, Some [KK] Staff made false or misleading statements
when they signed that they had read the Minimum
Standards when in fact they had not.

"5. There were some Minimum Standard violations
committed by [KK] as far back as 1992.

"6. DHR's investigation revealed that staff did not review

the sign-out sheets to see that all children had been signed
out, This was obviously the case when Tiffany Billings
left the facility with [the child] locked in the Center.
[KK] presented evidence to show that [the child] was
signed out after the police camne and [Hines] picked up
her child in the early moming hours of March 27, 1998;
however, this is not evidence that the Center routinely
reviewed the sign-out sheets."

The  hearing officer's first factwal finding is
undisputed. The c¢hild was left unattended for
approximately one hour on the night and early moming
of March 26-27, 1998. That event clearly violates the
Minimum Standards requirement that there be staff
supervision of all children at all times.

The hearing officer's third finding of fact--that
Barbara Bolden, an 18-year-old, was unqualified to be a
child-care worker according to the Minimum
Standards—is also supported by the evidence. Throughout
these proceedings, DHR has taken the position that,
because Bolden was an wungualified child-care worker,
there was, in fact, no child-care worker supervising the
children assigned to Bolden, Thus, DHR claims, KK
violated the child/staff-ratio requirements of the
Minimum Standards because Bolden, who was not an
adult, could not be counted in determining the ratio of



adults to children.
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To the extent that the hearng officer's second
finding of fact--that there were “child/staff ratio
violations at the [KK]Nighttime Center'--was based
upon Bolden's not being an adult, the second finding is
supported by the evidence. However, to the extent that
the second finding was based upon Tiffany Billings's
testimony as to other ratio violations not alleged i the
charge letter, it is, in my opinion, notsupported by
substantial evidence, As the main opinion states, "“most of
Billings's testimony as to this issue was vague and may
not, by itself, provide appropriate support for a
determination that KK violated the required child/staff
ratios." 874 S0.2d at 1088.

The hearing officer's fourth factual finding is based
upon section C{1) of DHR's charge letter. Section C(1)
states:

"The Code of Alabama 1975, Section 38-7-8(3), states
that the Department may revoke the license of any child
care facility that fumishes or makes any misleading or
false statements to the Departiment.

"k, The investigation by the Depanment's representative
revealed that staff members had on file at the center,
signed statements verifying that they had read the
Minimum Standards; however, when those same staff
persons were interviewed by the Department's
representative,  they  ackmowledged signing the
statements, but denied ever having seen or read the
Minimun Standards."

The fourth finding of fact states:

"4, Some [KK] Staff made false or misleading statements
when they signed that they had read the Minimum
Standards when in fact they had not."

"Reading the Minimum Standards”" is mentioned
twice in the DHR regulations. First, Rule
660-5-25-.05(4)(c)3 (i) VII) states that the director of
every child-care facility shall inaintain records on the
staff, including “[w]ritten and signed verification stating
that staff members haveread the Minimum Standards.®
Second, Rule 660-5-25-05(5)c)]., Ala. Admn. Code,
states that all "[c]hild-care workers shall obtain at least 4
clock hours of training each year." Rule
660-5-25- B5(5)c)2. states:

"Training shall be provided through, but need not be
limited to, the following means:

"{i) Staff communications at planned scheduled
meetings;

"(ii) Materials concerning child growth and
development/early childhood education, available for,

and vused by staff; and

"(iti) Reading of the Minimum Standards for Day
Care Centers and Nighttime Centers: Principles,
Regulations, and Procedures. A signed statement
verifying that the staff member has read the Minimum
Standards shall be placed in each staff member's file."

At the administrative hearing, Barbara Bolden and
Tiffany Billings testified that they had signed statements
indicating that they had read the Minimum Standards.
Both conceded, however, that they had not read the
Minimum Standards. The evidence is undisputed that KK
retained the signed statements in Bolden's and Billings's
files.

The interpretation of an administrative regulation is
a question of law. United States v. Bruno's, Inc., 54
F.Supp.2d 1252 (M.D.Ala.1999). lconclude that, as a
matter of law, the fourth factual finding states neither a
violation of the provision of the Minimmn Standards
charged nor a ground to revoke KK's license under §
38-7-8(3).

The ground for lcense revocation stated i §
38-7-8(3) has three components.'The
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licensee must (1) "furnish or make" (2) a "misleading or

. false statement] ] or report" {3) i DHR The
subsection (3) basis for revocation is concerned with
reporting requirements rather than record-keeping
requirements. See William F. Fox, Understanding
Administrative Law § 20[A] and [B] at 110 (3d ed.1997)
(distinguishing between record keeping and reporting
requirements). Compare Rule
660-5-25-.05(5)(d)(outlining the content of monthly and
other reports to DHR). The false statements Bolden and
Billings signed were not furnished or made by KK fo
DHR. The fact that the false statements "came to light" as
a consequence of McDaniel's investigation does not
constitute KK's "furnishfing] or mak[ing]" the statements
to DHR.

By placing the signed statements in Bolden's and
Billings's files, KX did what it was required to do under
the second sentence of Rule 660-5-25.05(5)(c)2.(iip). A
violation of thatregulation was the only charge DHR
leveled against KK with regard to "reading the Minimum
Standards.” 1 agree with the main opinion that the
Minimum Standards do require a licensee to see that its
employces are knowledgeable about the Mmimum
Standards. That requirement--that a licensee ensure that
its employees are familiar with the Minimum
Standards--is found in subsections (i) and (ii), and in the
first sentence of subsection (iii), of Rule
660-5-25-.05(5)(c)2., all of which relate to training
employees. The requirement is not found in the second
sentence Rule 660-5-25-.05(5)(c)2.(iii), wbich relates to
record keeping of employees' statements. DHR charged



KX with a violation of the second sentence of subsection
{iii). The undisputed evidence established that KK did not
violate the record-keepmg requirement. Simply put, DHR
should have charged KK with a violation of the
requirement stated mn the first sentence of Rule
660-5-25-.05(5)(c)2.(iii) (that KK failed to provide
in-service training to Bolden and Billings "through
reading the Minimum Standards").

I disagree with the main opinion that DHR’s faiture
to charge a violation of the appropriate subsection can be
cured by a tortured construction of the inappropriate
subsection that was charged. In construing an agency
regulation, a reviewing court is not at liberty to alter an
existing regulation to require something more than the
stated requirement because it detenmines that an
"expanded" requirement is a ‘good idea or is what the
agency intended to charge. " 'If a violation of a regulation
subjects private parties to criminal or civil sanctions, a
regulation cannot be construed to mean what an agency
intended but did not adequately express.' " Phelps Dodge
Corp. v. Federal Mine Safety & Health Review Comm'n,
681 F.2d 1589, 1193 (9th Cir. 1982) (quoting Diamond
Roofing Co. v. Occupational Safety & Health Review
Comm’n, 528 F.2d 645, 649 (5th Cir. 1976}). I would
hold that the hearing officer ered by equating the false
statements by Bolden and Billings 1o false and misleading
statements by KK to DHR.

The hearing officer's fifth factual finding--"that there
were some Minimum Standards violations committed by
[KK] as far back as 1992"--is not supported by the
evidence insofar as it implies that DHR proved inore than
one 1992 violation. The hearing officer relied on only one
violation in 1992, that of "sleeping toddlers unsupervised
on August 13, 1992."

The hearing officer's sixth factual finding--"that staff
did not review the sign-out sheets to see that all children
had been signed out” before they closed the center for the
night--although supported by the evidence, states no
violation of the Miniunum Standards and is, as a matter of
law,
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not a basis for license revocation. The only DHR
regulation relating to "sign-out sheets” is found at Rule
660-5-25-.05(4)g):

" Transportation Provided by Parent(s), Guardian(s} or
Other Designated Person(s). Children being transported
by parent(s), guardian{s) or other designated person(s)
shall be accompanied into and out of the center by this
parent, guardian or other person. The center shall require
the custodial parent/guardian or other designated person
fo sign children out at each departure from the center.”

(Second emphasis added.)

Although it might accord with common sense and

safe practice 1o have a regulation requiring staff
members, before they close and lock the center for the
night, review the sign-out sheets to see that all children
have departed, there is no sucbreguirement in the
Mmimum Standards. DHR. consultant Beverly McDaniel
conceded that fact at trial. Although McDaniel testified
that Billings "should have" reviewed the sign-out sheets
before she locked the center and lefi for the night on
March 26, 1998, McDaniel candidly admitted that the
Minimum Standards do not require such a review.
McDaniel was asked, "Where [in the Minimum
Standards] does it say that [an employee] had a
responsibility to review the sign-out sheet as you've
alleged in the charge letter?” McDaniel answered, " The
standards dof ] not address that" (Emphasis added.)
MecDaniel further testified:

"Q. [On cross-examination by counsel for KK]: And
you agree with me, do you not, that the Minimum
Standards do not require any nighttime staff member to
review anything before a child leaves the facility?

"A. Yes, sir.
"Q. You agree with me, right?
"A. Yes, sir."

McDaniel also testified that Billings "should have"
checked the cribs in the infant room to see that all
children had been picked up before she left for the night,
but DHR did not charge KK with violating any provision
of the Minimum Standards requiring a crib check or a
room check, presumably because there is no such
requirement. The provision of the Miniimum Standards
that KK viclated on March 26, 1998, was the requirement
that children not be lefi unsupervised. McDaniel's
testimony regarding what Billings "should have" done
with respect to checking sign-out sheets, rooms, or cribs
boils down to the fact that Billings left a child
unsupervised. To pguard against leaving a child
unsupervised, there may have been any number of
prudent but not, strictly speaking, "required" actions that
Billings could have or should have taken. DHR charged
the greater offense--leaving a child unsupervised and
alone on March 26-27, 1998--in two separate sections of
the charge letter: section A and section B(2). Then, in
other sections of the charge letter, DHR attempted to
parse the greater offense into what DHR considered its
component parts: failing to check the parental sign-out
sheets {section D(4}); failing to have "current file
information available to night staff for the 23-month-old
child left in the center” (section D(2)); and sending a
misleading "memorandum to parents” about the events of
March 26-27, 1998 (section C(3)). [B] Failing to check
parental sign-out sheets is not a violation of the
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Minimum Standards, and McDaniels admitted that fact.



In reference to this issue, the main opinion states
that "an agency’s interpretation of its rules and
regulations is entitled to deference, and it must stand if it
can be said to be reasonable." 8§74 So.2d at 1097. What
constites  the "agency's interpretation” of Rule
660-5-25-.05(4)(g) regarding sign-out sheets--McDaniel's
testimony, or DHR's argument on appeal? The two are
inconsistent. I think the conflict between McDaniel's
testimony and DHR's argument on appeal makes it clear
that DHR had no offictal policy with regard to sign-out
sheets prior to this litigation. Deference to agency
interpretation is due "when the agency 'has made a
written interpretation of the regulation or has maintained
a longstanding policy on the subject' " Bradberry v.
Director, Office of Workers' Comp. Programs, 117 F.3d
1361, 1366 (11th Cir. 1997) (quoting McKee v. Suilivan,
903 F.2d 1436, 1438 n. 3 (11th Cir. 1990}). However, a
reviewing court owes no deference to an agency's
interpretation of its own regulation "when an agency has
not formulated an official interpretation of its regulation,
but is merely advancing a litigation position.® Unifted
States v. Trident Seafoods Corp,, 60 F.3d 556, 559 (9th
Cir. 1993).

Moreover, even If, despite the lack of an official
DHR policy reparding sign-out sheets, the
deference-to-agency-interpretation rule were pertinent, it
would not be applicable here for another reason. The
"plain-meaning" rules of statutory construction apply to
the interpretation of administrative regulations. SeeState
Persormel Bd. v. Wallace, 682 5So0.2d 1357
(Ala.Civ.App.1996). Accorddkins v. United States, 194
Ct.Cl. 477,-43%9 F.2d 175, 179 (1971} It is well
established that a reviewing court's deference to an
agency's construction of its own regulation is due " only
when the plain ineaning of the [regulation] itself is
doubtful or ambiguous.... Deference to agency
interpretations is not in order if the fregulation's] meaning
is clear on its face." Pfizer, Inc. v. Heckler, 735 F.2d
1502, 1509 {D.C.Cir. 1984). The meaning of the sign-out
regulation at issue in this case is clear: the center is
required to have parents sign out their children, not to
have employees check the sign-out sheets.

"The 'plain meaning’ rule of construction is ... not a
linguistic straightjacket, but rather a safeguard against
exotic interpretations which have the effect of depriving
those regulated of a fair opportunity to conform their
conduct to the law." Gerty Oil Co. v. Department of
Energy, 569 F.Supp. 1204, 1209 {D.Del.1983). The main
opinion's construction of the DHR regulation relating to
sign-out sheets is, to say the least, an “exotic"
interpretation. The interpretation 1s alarming because it
indicates the . court's willingness to validate an
afler-the-fact rationale for agency action that would deny
a regutated entity the "opportunity to conform [its]
conduct to the law.” See id,

Considering the findings and conclusions of the
hearing officer that are supported by substantial evidence

and relevant legal authority, the following grounds for
revoking KK's nighttime child-care license remain:

1. In March 1998, KK employees left a sleeping
child unattended for approximately one hour in KK's
closed and locked centet.

2. In January 1998, KK hired an underage child-care
worker whose being assigned to supervise children
resulted in a violation of child/staff-ratic regulations.

3. In August 1992, KK failed to properly supervise
sleeping toddlers.
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As I have previously discussed, DHR presented no
evidence to support its revocation action under either
subsection (2) (allowing revocation if the licensee
violates the “provisions of the license issued") or (3}
{allowing revocation if the licensee furnishes or makes
any misleading or false staternents or repert to DHR) of §
38-7-8. If the revocation action is to be upheld, it must be
under subsection {1} of § 38-7-8 (allowing revocation if
the licensee "[c]onsistently fail[s] to maintain standards
prescribed and published by [DHR]"). Ido not think that
the three legally and factually valid bases for seeking
revocation mentioned above constitute a "consistent
failure” by KK to maintain standards prescribed by DHR.

The Minimum Standards do not define “consistent
failure.” The two DHR witnesses who testified at the
administrative hearing provided different interpretations
of the phrase. McDaniel testified that one violation of the
Minimum Standards that invelves a lack of supervision of
children can constitute & “"consistent failure." Her
supervisor, Debbie Thomas, stated that, if every time a
DHR representative visits a child-care facility, the
representative finds a violation of the Minimumn
Standards, then the licensee has "consistently failed" to
maintain  standards.  Merriam-Webster's  Collegiate
Dictionary includes, among its definitions for the word
"consistent," the following:

"marked by harmony, regularity, or steady continuity:
free from variation or contradiction ... showing steady
conformity to character, profession, belief, or custoim."

Jd. at 246 (10th ed.2002).

In the present case, the evidence established that
DHR issued KK's first nighttime-care license in 1992.
DHR representatives visited KK's facility only twice in
seven years, once in 1992 and once in 1998, In the
intervening years, DHR neither visited nor inspected the
facility and did not note any complaints regarding the
facility. Section 38-7-5(a), Ala.Code 1975, provides that
a child-care license is valid for two years from the issue
date. Section 38-7-4, Ala.Code 1975, provides that DHR
shall issue a renewal license if it is "satisfied that the
facility and theresponsible persons reasonably meet



standards prescribed." Therefore, when DHR issned KK a
renewal licenses in 1994, it must have been satisfied that
KK had reasonably complied with the Minimum
Standards,

A "consistent failure" itnplies a cowrse of conduct

that is regular and chronic, not occasional and sporadic.

Cf Wadena Implement Co. v. Deere & Co., 480 N.W.2d
383, 388 (MinnCtApp.1992)holding that a
manufacturer did not have good cause for tenminating its
business relationship with an agricultural equipment
dealer under a statutory standard allowing for termination
if the dealer " ‘consistently fuils to meet the
manufacturer's market penectration requirements'
because the dealer's failure to meet the requirements
"must occur over a mumber of intervals before the
‘consistently fails' standard for termination can be met"),

If a student failed math during one reporting period
in his sixth-grade year, then made acceptable grades
during his seventh-, eighth-, ninth-, tenth-, and
eleventh-grade years, but failed math agam dunng two
reporting periods in his senior year, his parents would
hardly be justified in complaining that he had
"consistently failed”™ math. I fail to see how any
reasonable interpretation  of the phrase “consistently
fails,” in the comtext of complying with regulatory
standards, could encompass three instances of
noncompliance, the first instance separated from the
second and third instances by six (compliant)
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years. Only a consistent failure to comply with the
Minimum Standards--not a one-tane, albeit potentially
dangerous, failure to comply with the Minimum
Standards--authorizes license revocation wunder §
38-7-8¢1). "'[A}dministrative action cannotsubvert or
enlarge upon the statutory policy.... Adninistrative
implementation cannot deviate from the principle and
policy of the statute.’ " McCrory v. Wood, 277 Ala, 426,
431, 171 So.2d 241, 247 (1965) (quoting Abelson’s, Inc.
v. New Jersey State Bd. of Optometrists, 5 N.J. 412, 424,
75 A.2d B67, 873 (1950)). :

KX has strenuously argued to this court that there is
no definition of the phrase "consistent failure” in DHR's
regulations; that DHR's own witnesses differed as to the
meaning of the phrase; and, citing Wadena Implement
Co. v. Deere & Co., supra, that its own shortcomings do
not amount to the "consistent failure" required by §
38-7-8(1). This dissent is not "creating an argument for
KK" by advancing an interpretation of the statutory
phrase "[cJonsistently fail to maintain standards." It is
taking the argument that KK does make to its logical
conclusion,

Tiptoeing around traditional principles of regulatory
interpretation, the main opinion wrongly bases its finding
that KK ‘"consistently failed" to comply with the

Minimum Standards on the inexcusable incident that took
place on March 26-27, 1998. However, as the Alabama
Supreme Court observed almost a century ago in the
criminal context,

"It matters not that the prisoner may have been guilty of

the most revolting crime known to our laws.... Itis vain
for us to write in owr Constitution [a provision for due
process of law,] if our government cannot or will not
enforce it. A law not enforced is no law at all."

State ex rel. Aiforney General v. Jinwright, 172 Ala. 340,
343-44, 55 So. 541, 42 (1911).

The evidence in this case supports a determination
that KK sporadically failed to comply with the Minimum
Standards, but not a determination that it "consistently
failed" to do so. I would therefore hold that the decision
to revoke KK's license was "[c]learly erroneous in view
of the reliable, probative, and substantial evidence on the
whole record." See § 41-22-20(kX6).

MURDOCK, J., concurs.

Notes:

[1] Some of the events surrounding the incident in which
the child was lefl unattended and locked alone in the KK
facility ocourred in the early hours of the moming of
March 27, 1998. However, because the events leading to
the incident began on March 26, 1998, for the purposes of
this opinion, we refer to the incident as the "March 26,
1998, mcident.”

(2] The record indicates that the delay in Hines's armrival
might have been attributable to a miscommunication with
the police about where Hines should wait for news of the
child.

[3] Effective Jannary 22,2001, Rule 660-5-25-.05 was
repealed; it was replaced with Rule 660-5-26.

[4] Section 38-7-7(a), Ala.Code 1975, of the Child Care
Act of 1971, requires DHR to "prescribe and publish
minimum standards for licensing and for approving all
child-care facilities.”

[5] KK does not contend in its brief to this court that
DHR failed to cite in the April 2, 1998, charge letter
appropriate supporting authority for its decision to seek to
revoke KK's nighttime-care license.

[6] Bolden's birth date is June 3,1979; she tumed 19 a
few months after the March 26, 1998, incident.

[7] The record indicates that DHR instituted a “Child
Abuse and Neglect” proceeding against Donna Kelley,
the owner of KK. Also, Mitchell Kelly, as president of
"Kids' Klub I1," appealed DHR's denial of Kids' Klub II's
application for a night-time care license. Those



proceedings were pending at the same or approximately
the saine time as this case.

[8] The hearing officer found that the charges in sections
D(2) and C(3) of the charge letter were not substantiated
by the evidence.






As was stated in our presentation to the Board, we believe that the enactment of the
proposed Rule is beyond the statutory authority granted to the Board by the State Legislature.
As the Board is certainly aware, as a creation of the State Legislature, this Board’s actions are
limited to the scope of authority granted to it by the State Legislature itself. A review of the
legislative findings made in connection with the creation of this Board by the Alabama State
Legislature reveals that in their findings, the State Legislature found that a Board should “be
establisbed to prescribe the qualifications of court reporters and to issue license to persons
who demonstrate their ability and fitness for the licenses. This Chapter is intended to establish
and maintain a standard of competency for individuals engaged in the practice of court
reporting and for the protection of the public, in general, and for litigants whose rights to
personal property are affected by the competency of court reporters.” Alabama Code
Section 34-8B-1 (emphasis supplied).

In addition to the legislative finding, the state legislature also outlined the duties of the
Alabama Board of Court Reporting. These included the following:

(1 Act on matters concerning competency licensure only and the process of
granting, suspending, reinstating and revoking a license.

(2) Establish a procedure for the investigation of complaints against licensed court
reporters and for the conduct of hearings in which complaints are heard.

3) Set a fee schedule for granting licenses and renewals of licenses subject to the
Alabama Administrative Procedure Act.

4) Maintain a current register of licensed court reporters and a current register of
temporarily licensed court reporters. Registers shall be matters of public record.

%) Maintain a complete record of all proceedings of the Board.

(6)  Adopt continuing education requirements no later than October 1, 2007.
Requirements shall be implemented no later than January 1, 2008 and shall
include all courses approved by the Alabama State Bar for continuing legal
education.

N Determine the content of and administer examinations to be given to applicants
for licensure as certified court reporters and issue numbered licenses to applicants

found qualified.

(8)  Maintain records of its proceedings and a register of all persons licensed by the
Board which shall be a public record and open to inspection.

See Alabama Code Section 34-8B-5



As can be scen from review of this Code Section, there is no grant of authority to this
Board to enact a Code of Conduct or Rules of Ethics nor is it authorized to issue any rules or
regulations to control competition, advertising or marketing by court reporting firms.
Conversely, our review of other statutes enacting other Boards to govern various professions
demonstrates that if the legisiature intended to grant the power to impose rules such as the one in
question upon the profession, the legislature would have specifically granted the power to do so.
For example, the Alabama Legislature has specifically granted authority to a number of Boards
to promulgate or make Rules of Professional Conduct or Cannons of ethics. See, ¢.g, Section 34-
1-3(m) Accountants; 34-1a-3 Alarm System Installers; 34-2-39(d) Architects; 34-8a-16
Counselors; 34-11-35(a) Engineers. While the list of statutes granting specific authority to issue
Rules of Professional Conduct or Codes of Ethics is not exhaustive, it is demonstrative of the
fact that had the legislature intended to grant this power it would have included the power
specifically within the statute itself. However, in this instance, no such power has been granted
to this Board nor does the implementation of a rule such as the proposed rule in question further
the purposes of the Chapter under which this Board was created which was to act on matters
concerning competency. As a result, it is the position of Birmingham Reporting Services, Inc.
that the enactment of the proposed rule is outside the authority granted to this Board by the State
Legislature. This is further supported by the fact that was a prior attempt to have the same rule
in question enacted by the Alabama Legislature.

Similarly, the Transmittal Sheet for Notice of Intended Action which has been submitted
in accordance with the applicable filing requirements of the Administrative Procedure Division
of a Legislative Reference Service indicate that the absence of this Rule would significantly
harm or endanger the public health, welfare or safety. However, a review of the legislative
findings as a part of the enactment of the statute which created this Board does not demonstrate
that the legislature found that the Profession of Court Reporting effects the public health, safety
and welfare. Rather, the code section in question simply states it is for the protection of the
public in general and for litigants whose rights of personal freedom and property may be affected
by the competency of court reporters. However, if the Board looks one chapter further in Title
34 of the Code of Alabama, it would discovery that in Section 34-9-1 et seq., the legislature
undertook to create the dental board for the State of Alabama. As a part of their legislature
findings, they specifically found that the practice of dentistry effects the public health, safety and
welfare and that accordingly, it should be subject to regulation. Without a legislative finding that
the Profession of Court Reporting has an effect on the public health, welfare or safety, the
question answered on the transmittal sheet for notice of intended action must be answered in the
negative. It would be beyond the scope of this Board’s authority to itself make a determination
that the legislature did not make and to base its proposed rule on findings which were not made
by the legislative body which created it. It is further interesting to note that when the legislature
chose 1o regulate dentistry, they also specifically enacted multiple code sections related to
advertising, referral services, prohibited act and a variety of other areas which governed the
manner in which dentist may market or advertise their services. Clearly, had the legislature
intended to do so with court reporting, they could have enacted similar code sections.



Finally, a review of Section 34-8B-4 establishes the composition of the Alabama Board
of Court Reporting. As this Board is aware, it is comprised of four court reporters who are
certified by ABCR, NCRA or NVRA along with two members of the Alabama State Bar and one
additional member. In this case, it would appear that any person on this Board who is either a
court reporter or had a familial or other relationship with a court reporter would be faced with an
inherit conflict of interest in voting on a provision such as the rule in question. Clearly, as
evidenced by the statements at the public hearing, the effect of this rule would alter the method
and manner through which certain court reporters and court reporting firm currently do business.
As a result, the implementation of such a rule could either positively or negatively affect the
financial status of persons on this Board who are either court reporters or who may have some
special relationship with the court reporter such as a family member who is involved in the
profession. Because the enactment of this Rule might have a financial effect on certain members
of the Board and their families, it would appear that by voting on the proposed ethics rules would
be in violation of proposed ethics rules numbers two and three since it could give rise to an
appearance of impropriety or a potential conflict of interest. While Birmingham Reporting
Service and its counsel have the strongest faith that the members of this Board will act in
accordance with their statutory authority and with the best interest of the court reporting
profession in mind, it would seem that the best course of action with regard to issue whether it
might be even an arguable conflict of interest such as this one would be to allow the legislature
to resolve questions as they relate to the proposed rule.

Again, we appreciate your time and your consideration of the position taken by our client,
Birmingham Reporting Service, Inc. Should the Board need any additional information from us,

we would appreciate you letting us know and will be glad to provide whatever information may
be requested.

Sincerely,
WHITAKER, MUDD, LUKE & WELLS, L.L.C.

K. PALLip Luke

K. Phillip Luke
KPL/lhb

cc: Birmingham Reporting Service



February 1, 2013

Honorable Aubrey Ford, Jr.
Chair of the Board

Post Office Box 241565
Montgomery, Alabama 36124

Re: Proposed Rule & Regulation Amendment

Dear Sir;

This letter is meant to express my opposition to the Proposed Rule & Regulation
Amendment prohibiting court reporters from supporting {egal associations as vendors,
awarding points, etc. | oppose this amendment and ask that you not allow this
amendment to be passed. Thank you. '

Sinc

alissa Marcu

mm



















TAYLOR & TAYLOR
ATTORNEYS AT LAW
2130 HIGHLAND AVENUE
BIRMINGHAM, ALABAMA 35205
TELEPHONE: (205) 558-2800
FACSIMILE: (206) 558-2860

TED TAYLOR PRATTVILLE OFFICE
LEAH Q. TAYLOR 114 EABT MAIN STREET
RHONDA PITTS CHAMBERS PRATTVILLE, ALABAMA 36067

TEQFORD TAYLOR
TAMMY EMITH

TELEPHONE; (334) 383-2221
FACBIMILE: (334) 361-8104

January 31, 2013

Honorable Aubrey Ford, Jr.
Alabama Board of Court Reporting
Post Office Box 241565
Montgomery, Alabama 36124

Dear Judge Ford:

I write to comment on the proposed addition of Chapter
257-X-4.02 to the Alabama Board of Court Reporting’s Rules
and Regulations dealing with Ethics.

I have always considered the decision of who I hire as
a court reporter to be a free enterprise business decision.
Proposed Section 8, which seeks to limit the amounts that
the court reporter can give to me or my staff as gifts,
impermissibly infringes on my right to choose a court
reporter.

I object to Section 8 of the proposed Rule.

Very truly yours,

s



COPELAND
"FRANCO

ATTORNEYS AT LAW SINCE 1947

Email: martin@copelandfranco.com

January 31, 2013
VIA EMAIL TRANSMISSION

 Alabama Board of Court Reporting (Brandylsenhour@gmail.com)
2011 Berry Chase Place
Montgomery, AL 36117

RE: Proposed Rule
To Whom It May Concern:

, I am a practicing lawyer and currently serve as President of the Montgomery
County Bar Association. I am writing in reference to the Proposed Rule which provides
“nothing offered in exchange for future work is permissible, regardless of its value.” One
possible interpretation of this rule would be that it would preclude court reporters from
being sponsors or vendors at any local Montgomery County Bar Association function.

I am writing to express my concern regarding that Rule because of the beneficial
relationship the Montgomery County Bar Association has had with many court reporting
firms through the years. Those firms have been very gracious and have assisted the
Montgomery County Bar Association in providing services to our members and to the
community by sponsoring various events, including Continuing Legal Education events,
social events to recruit lawyers to provide volunteer Jegal services to the poor, and our
annual charity event which benefits a local charitable organization. I would therefore
urge the Board to not adopt the proposed Rule.

I appreciate your consideration of my concerns.

Sincerely,

’
4 -
' . David Martin

JDM/mfim

COPELAND, FRANCO, SCREWS & GiLL, P.A.
444 South Perry St.  Montgomery, AL 36104 « P.O.Box347 Monigomery, AL 36101-0347
334.834.1180 Fax 334.834.31 72 copelandfranco.com







Re #2) Are you asking court reporters to police conflicts of interest
of lawyers or parties in a case? And who are you asking them to
disclose that conflict to?

What is the penalty if they fail to recognize a conflict?

Re#7) What are unlawful agreements with other reporters on the
fees to any user? Is this referring to the Sherman Antitrust Act?
What would be an example of a lawful agreement versus an
unlawful agreement?

Re#8) This language on its face precludes giving anything of value
to any attorneys or their staff, “other clients” or their staff, or any
other persons or entities associated with any litigation which
exceeds $100 in the aggregate per recipient per year.

What would comprise “other clients”? How could a reporter know
if persons or entities are associated with any litigation without
trying to do a litigation check on everyone you may be associated
with or donating to for any cause? How would reporters have
access to that information?

Why would it be unethical for reporters to donate to charities that
are associated with litigation? We as reporters donate to Volunteer
Lawyers Organizations as much as we possibly can. They are all
associated with litigation and legal issues as their main purpose.
Reporters support legal organizations of all kinds, along with non-
legal charities that lawyers are involved in, many times more than
in the aggregate of $100 per entity per year. What is unethical
about such practices?

What is unethical about a reporter marketing their business?

Lawyers and legal staff and most of the citizens of the United
States receive marketing promos and reward points and other types
of advertising from a myriad of sources, including airlines, hotels,
rental car companies, grocery stores, etc and these business all
compete in the open market on price, value and services offered



the same as a court reporter would. What is unethical about
marketing your services if you want to spend your income that way
versus putting the extra dollars in your pocket for your own
spending money? In the land of the free and the home of the brave,
each American should have the right to spend their income to
market their business if they so choose.

I have heard some reporters say the marketing items should go to
the litigant — which is ridiculous — the litigant is paying a fair
charge for services received and has no claim to a reporter’s fairly
earned income - with which they may choose to take a vacation
with or buy a client a gift with. We all choose what to do with our
fairly earned income and if there are some reporters who want to
spend their fairly earned income on themselves, that is what they
should do. If there are other reporters who prefer to spend some of
it on their clients, that is what they should do.

I urge you to vote No to this Proposed Rule.
Sincerely,

/s/Mickey Turner
Court Reporter




































qualifications as a licensed court reporter, nor do I believe my integrity as a court

reporter has anything to do with the items addressed by this proposed rule.

With these thoughts in mind, T strongly urge the Board NOT to pass the proposed

rule.

Sincerely,

Vicki Thompson Couts
25595 Gray Stone Drive
Madison, AL 35756









Court Reporters ("ABCR") as a court reporter. | am
currently in
"good standing"” with the ABCR.

| am aware of Proposed Rule Number 257-X-4-.02. | am
AGAINST the

passage of that proposed rule. | do not believe that the
proposed

rule has anything to do with my qualifications as a licensed
court reporter nor do | believe it has anything to do with
my integrity

as such. | urge the ABCR NOT to pass the proposed rule.

Sincerely,

Donna Winters
(205) 799-8941



ABCR Tletter.txt
January 30, 2013

Alabama Board of Court Reporting
Honorable Aubrey Ford, 3r., chairman
Post Office Box 241565

Montgomery, AL 36124-0066

(334) 215-7232

(334) 215-7231 Fax

brandyisenhour@gmail. com

Re: Alabama Board of Court Reporting

Proposed Rule No.: 257-X-4-.02

Dear Judge Ford:

My name is Tara Staggs Gristina, and I am licensed by the Alabama Board of
Cﬂurt Reporters (“ABCR”) as a court reporter. I am currently in “good standing” with
the ABCR.

I am aware of Proposed Rule No. 257-x-4-.02. I am against the passage of that
proposed rule. I do_not believe that the proposed rule has anything to do with my
qualifications as a licensed court reporter, nor do I helieve it has anything to do
wi%h my integrity as such. 1T respectfully urge the ABCR not to pass the proposed
rule.

Sincerely,

Tara Staggs Gristina
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Please consider the consequences of this change very carefully and look at the long-
term results.

Sincerely,

Talley Brathovd, Certified, PP, PLS

{B0562200}
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In 2012, a like minded bill of the ABCR proposed amendment was submitted to the
Alabama Senate Judicial Committee. After a hearing, the State Senate found the
proposed bill to be outrageous and it was rejected. In addition, an Attorney General's
opinion years ago found no conflict with the reward system.

Our chapters have limited budgets, more so now with today’s economy. Qur state
organization and our local chapters hold conferences and events to raise money for our
scholarship funds and to provide monetary assistance to our members (o further their
continuing legal education. We appreciate the assistance and sponsorship that has been
extended to our organization and its members by our court reporter friends and sisters in
law. Without the sponsorship of the court reporters and their agencies, our coffers would
diminish, Our members would suffer greatly as many would be unable to attend
educational conferences without the monetary assistance provided by our organization.

Once again, on behalf of AALS and its members, I respectfully request that you vote NO
to paragraph 8 of the proposed Ethics amendment. Thank you for your time.

Respectfully,
Debibie Rutherford

Debbie Rutherford
AALS President

{B0562200}







































hiring unacceptable reporters. The situation is inherently confrontational and polices itself in
that regard. Furthermore, paragraph (8) could harm the public and create burdens on
parties. For instance, “giving anything of value” could encompass anything, even if related to
the court reporting services. By providing additional but related services or products with the
court reporting service, successful court reporters with concern for clients’ needs may actually
enhance the experience for the parties involved and create a smoother process for the
attorneys and parties.

Ultimately, paragraph (8) seems like nothing more than an attempt to restrict free enterprise
and curtail activities of successful court reporters — those whose success comes from their
ability to meet and exceed clients” needs (in all aspects). This may include assisting with
sponsoring of seminars or functions. Strong court reporters {who are needed in our legal
system) should be free to market not only their services but themselves through marketing,
advertising, and additional service offerings that better serve clients and the public. Most
likely, | suspect, paragraph (8) has been buried into a proposed rule by those frustrated with
their lack of success or anger with the success of better quality reporters who are able to
provide benefits to customers and the parties involved....regardless of whether they are hired
by the benefactor or recipient of the marketing materials, promotional events or
otherwise. The breadth of that provision is mind boggling and is not even directed at activities
that should be regulated in such a manner...namely marketing of a service and the people
involved in that service. | am strongly opposed to restricting the manner in which businesses
market and brand themselves, whether it be through speech or promotion.

| urge you to reflect on any purpose this overbroad and capricious paragraph (8) serves. |
further urge you to consider the parties pushing for it to pass and their motivations. | then urge

you to vote against it.
Vv

av:d W Drum
AL Bar #ASB-6413-L040
GA Bar #412478
FL Bar #084968












